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GOVERNOR CHARLES S. DENEEN 


By Epwin BurRITT SMITH 


HARLES S. DENEEN, the new Gov- 

ernor of Illinois, is first of all a 
lawyer. In fact, his successful career as a 
lawyer is the basis of his present political 
prominence. During the past eight years 
he has served as the highly efficient State’s 
Attorney of Cook County (including Chi- 
cago), Illinois. He so administered that 
important office as to make his name known 
and respected throughout the State, to say 
nothing of the even wider reputation thus 
acquired. 

Mr. Deneen was born in Edwardsville, 
Ill., on May 4, 1863. His father was for 
many years professor of Latin and Ancient 
History in McKendree College, Lebanon, IIl. 
Here the son received his education, gradu- 
ating in 1882. He taught school-from 1882 
to 1885, meanwhile studying law. Upon 
his admission to the bar in 1885, he removed 
to Chicago where he was quite unknown. 
For the next four years he served his ap- 
prenticeship as a clerk in a law office, 
practiced in the criminal court and taught 
in the night schools of the city. In 1892 
he was elected a member of the lower house 
of the General Assembly of the State. He 
served one term, acquiring a knowledge of 
legislative methods that will be of value to 
him in his present position. 

This varied preparation naturally led to 
an active professional career. Mr. Deneen 
was about this time admitted to junior 
partnership in the law firm of Blanke, 
Chytraus & Deneen. Upon the election of 
the senior member to the bench, the firm 
of Chytraus & Deneen succeeded to the busi- 
ness. In 1898 the firm was again dissolved 
because of the election of its senior mem- 
ber to the bench. It was succeeded by the 





firm of Deneen & Hamill; which continues 
in general practice and in excellent stand- 
ing at the Chicago bar. Thus Mr. Deneen, 
though mainly occupied with exacting of- 
ficial duties since 1896, has kept in touch 
with the general practice of his profession. 
Though engaged in politics, his principal 
activities have always been professional; 
and he has won and holds high standing as 
a sound and able lawyer. 

In 1895 Mr. Deneen was appointed gen- 
eral counsel for the Board of Drainage 
Trustees, the public corporation created to 
dig and maintain the great drainage canal 
connecting Lake Michigan with the Illinois 
River. In 1896 he was nominated by the 
Republican county convention for State’s 
Attorney. He-was elected to that office at 
the November election and re-elected in 
1900, running ahead of Mr. McKinley. 
Upon the expiration of his second term he 
retired almost immediately to assume his 
duties as Governor of Illinois, to which po- 
sition he was chosen last November, run- 
ning ahead of the national ticket with the 
largest vote ever given any candidate in 
the State. 

Mr. Deneen’s first. great opportunity came 
with his election as ‘State’s Attorney in 
1896. How well he improved it is shown 
by the universal esteem in which he is held 
both at home and abroad. It is not too 
much to say that he was the best State’s 
Attorney Chicago ever had. The contrast 
between his administration of the office and 
that of some of his recent predecessors was 
greatly to his credit and most gratifying to 
the people. While of course some of his 
predecessors made good records, none of 
them equaled him in the executive work 
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of the office. Under his administration the 
office was well organized and all its work was 
thoroughly done. 

It is one thing for a public prosecutor, 
who handles more than five thousand crimi- 
nal cases in each year, to make a record in 
occasional prosecutions of great public im- 
portance or interest. It is quite another 
matter and requires skill of a higher order 
for a public prosecutor to strike terror to 
the criminal classes generally. Thorough- 
ness and efficiency characterized Mr. De- 
neen’s administration of his important of- 
fice. While he was State’s Attorney crimi- 
nals, whether little or big, could not count 
on either laxity or mercy at the hands of 
the public prosecutor. Punishment for all 
manner of offenses was never so certain in 
Cook County as during the past eight years. 

Mr. Deneen, as State’s Attorney, con- 
ceived it to be his whole duty to bring 
criminals to justice. To his mind no part 
of the pardoning power should be admin- 
istered by the public prosecutor. The issue 
in each case was the guilt or innocence of 
the accused. That issue he pressed home to 
court and jury. He believed that guilt 
should lead inevitably to conviction and 
punishment; that only the innocent should 
go free. 

A story was told of him, in his first year 
as public prosecutor, to the effect that some 
of his party leaders appealed to him to 
make it as easy as possible for one of their 
number accused of ballot box frauds, urging 
that the accused “is of our party and a 
leader in the ward.”” Mr. Deneen replied: 
“‘T recognize no criminal as a member of my 
party. When a man commits a crime he 
by that act becomes an outlaw and belongs 
to no party.” The accused was promptly 
convicted and served his term at Joliet. 
That such was the unfaltering attitude of 
the new public prosecutor towards criminals 
of all classes soon became known to the 
entire community; and it is but the truth 
to say that, during Mr. Deneen’s service, 
“‘pull’”’ was unknown in his office. While 





of course crime was not suppressed, it was 
not encouraged by laxity or favoritism on 
the part of the public prosecutor. 

We have seen that as State’s Attorney 
Mr. Deneen exhibited executive ability of a 


high order. His office during his term of 
service handled more than forty thousand 
cases. He had an average of about fifteen 
assistants, besides clerks, detectives and 
other subordinates. From four to six trial 
judges were kept constantly occupied, and 
during most of each month a grand jury was 
in session. It is difficult to understand from 
this mere statement of totals the extent of 
detail, the directions to be given, the wit- 
nesses to be seen, the papers to be served, 
in carrying on so great a business. 

Mr. Deneen called to his aid a body of 
able and aggressive young lawyers chosen 
on the basis of merit. He persistently day 
and night, from first to last, gave his per- 
sonal attention to the entire work. To this 
end, he gave up social and club life and 
made his home merely a place in which to 
sleep and occasionally eat. Again and 
again almost every week he remained at his 
office into the night with some of his as- 
sistants preparing cases for the grand jury 
or for trial. In many cases he personally 
saw the witnesses, examined trial briefs, 
and consulted with his assistants. He par- 
ticipated in some of the more important 
trials. In these cases he usually left to his 
first assistant the examination of the wit- 
nesses and the opening to the jury. He 
would carefully watch the proceedings, ad- 
vise with his assistant, take full notes of 
the evidence, and make the closing address 
to the jury. 

The accused had much to fear from the 
closing speech of the State’s Attorney. Mr. 
Deneen is neither sensational nor eloquent. 
He speaks directly, plainly, earnestly, con- 
vincingly. As public prosecutor he ad- 
dressed himself to the jury. He knew that 
it was composed of average men; and he 
used language and illustrations intelligible 
to such men. He had no thought of the 
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newspapers or the public. There was but 
little in his speeches to call for sensational 
headlines or extended reports in the news- 
papers. It was enough for him that they 
rarely failed to convince the jury. 

A striking characteristic of Mr. Deneen as 
State’s Attorney was his persistence. He 
took his work seriously and carried a serious 
purpose into it. He inspired all. his sub- 


ordinates with a like purpose. They con- 
ducted no perfunctory trials. Every case 
was tried with intent to win. If the jury 


disagreed on Friday, perhaps after a pro- 
longed trial, the case was likely to be set 
down for another trial on the following 


Monday. Few indictments were allowed to 
grow stale. Fewer still were quietly 
dropped. 


No case of wide general importance and 
interest was tried in the Criminal Court of 
Cook County during Mr. Deneen’s incum- 
bency of the office of State’s Attorney. 
The high reputation which he won as pub- 
lic prosecutor is for this reason a notable 
tribute to his zeal and efficiency in the 
regular work of his office. No such oppor- 
tunity as that which well improved made 
Mr. Folk a figure of national interest came 
to Mr. Deneen. The reform of the Chicago 
City Council was well begun when he en- 
tered upon his duties as public prosecutor. 
While subsequently there was some bood- 
ling in that body in behalf of public service 
corporations, it was relatively trifling in 
extent and was carefully concealed. In- 
deed, affecting but a minority of the Coun- 
cil, it had to be done with unusual secrecy. 

It should not be inferred that there were 
no prosecutions of grave importance and 
difficulty while Mr. Deneen was public pros- 
ecutor. There were such prosecutions in- 
volving difficult questions in the greatest 
variety. Among these were many prose- 
cutions for murder, cases involving a sys- 
tem of jury bribing on behalf of certain 
street railway corporations, cases of embez- 
zlement by bankers and brokers, cases in- 
volving election frauds, and cases of con- 





spiracy. Many of these causes were de- 
fended with the utmost skill and attracted 
general local attention. Although a large 
proportion of them were close and perplex- 
ing, convictions were usually secured — if 
not on first trial, on some subsequent trial. 

That several of the most important judg- 
ments entered on verdicts of guilty, partic- 
ularly on convictions involving jury bribing, 
election frauds, and conspiracies, were re- 
versed on appeal on narrow technical 
grounds, is not regarded here as reflect- 
ing on the skill of the State’s Attorney. 
If rules laid down on appeal in certain cases 
are finally sustained, it will hereafter be 
impossible to convict in this jurisdiction 
men notoriously guilty of some of the grav- 
est public offenses. Mr. Deneen is credited 
with having contended for doctrines more 
conducive to public welfare. It is of course 
not within the scope of this article to dis- 
cuss whether he or the Appellate Court was 
right as to these matters of difference. 
Suffice it to say that the Supreme Court has 
sustained him on some points in similar 
cases, practically reversing the intermediate 
court. Unfortunately the State has not the 
right of appeal in criminal cases. Mr. 
Deneen urges that it be given this right and 
that certain grave abuses of the writ of 
habeas corpus be corrected. 

Early in December last, after eight years 
of faithful public service, Mr. Deneen laid 
down his great work as public prosecutor. 
He had entered upon it at thirty-three but 
little known. What he had before done 
merely gave promise of usefulness in the 
larger sphere to which he was called. His 
task performed, he relinquished his great 
office — rich in achievement, universally es- 
teemed, still in his early prime — to assume 
the chief magistracy of his native State by 
warrant of a majority of about 300,000 
votes. 

There is nothing sensational or showy 
about Governor Deneen. He is a plain, 
direct, sincere man. He takes himself and 
his work seriously. The office of State’s 
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Attorney in his view was not a place to be 
attained and privately enjoyed. It was to 
him an opportunity to render important 
public services. To him his opportunity 
was the measure of his duty. Never before 
in Chicago did the office of State’s Attorney 
seem so much a public institution. Never 
before were criminals, whether powerful or 
weak, so certain of punishment. The pub- 
lic prosecutor went forth the representative 
of the people in their name to bring the 
perpetrators of crime to justice. 


It was a | 


| 
| 


corporation sole as in Pennsylvania and 
New York, was long dominated by William 
Lorimer, now a member of Congress. Un- 
der his leadership it was not an eleemosy- 
nary institution. It sought to hold and dis- 
tribute the public offices and to exploit the 
public authority. To this end, it main- 
tained close working relations with the 
“Federal crowd”’ and with a down-State 
organization existing for like purposes. 


| The combination elected Governor Yates in 


serious commission which he held, and seri- | 


ously he performed the duty it imposed. 
The reader who is unfamiliar with politi- 

cal conditions in Illinois cannot realize, from 

the foregoing sketch of a strenuous and 


Mr. Deneen’s election to the governorship 
of the State. 


1900. It held control of the national, State 
and Cook County (as distinguished from the 
Chicago) patronage. It also maintained 
close and mutually advantageous relations 
with the more important public service 


| corporations throughout the State, exercis- 
useful professional career, the significance of | 


Indeed, those who reside in | 


° " : : | 
boss-ridden States can scarcely realize its | 


significance at all. Mr. Deneen was not the 


candidate of a boss or of a machine. 


He | 


holds his commission from the people of | 


Illinois and is responsible only to them. 
How this can be, it falls within the scope of 
this article only briefly to indicate. 


ing the public authority rather more than 
less in the interest of privilege. 

Mr. Deneen, soon after his arrival in 1885, 
established himself in one of the best resi- 
dent districts of Chicago and soon became 
active in local politics. Here he and his 
friend, Roy O. West (now senior member of 
the law firm of West, Eckart and Taylor, 


| member of the Cook County Taxing Board 


Illinois has never become the private | 


game preserve of a political boss. Though 
it has suffered from the depredations of 
these parasites, it has always, if sometimes 
narrowly, escaped falling completely under 
their dominion. In 1896 a syndicate of 


| mands access to the inner party 


bosses sought but failed to complete the | 


conquest of the State. 


More recently, the | 


“Federal crowd’ (composed of the two | 


United States Senators and certain members 
of Congress from Illinois), having taken pos- 


session of all the avenues leading from | 


Illinois to the national public service, tried 
to obtain control of the public service and 
to direct the exercise of the public author- 
ity of the State. This attempt met defeat 


last year in the election of Mr. Deneen. 
There existed in Cook County prior to 
1904 what was known as ‘The Organiza- 
tion,’ 
lican machine.” 


used interchangeably with ‘‘ Repub- 
This body, though not a 








of Review, and chairman of the Republican 
State Committee) became there cognized po- 
litical leaders in several wards. This sort 
of leadership is the one thing that com- 
circle. 
It made Mr. Deneen a member of the County 
and State committees of his party. It also 
in time made him a powerful factor in 
“The Organization.” For some years he 
usually acted with Mr. Lorimer, who was 
then gradually evolving as city boss. Mr. 
Lorimer not unfrequently favored excellent 
candidates. Among these in time was 
Charles S. Deneen, who was long regarded 
as one of Mr. Lorimer’s lieutenants of the 
better type. 

Mr. Lorimer, with increasing power, be- 
came more arrogant and less regardful of 
public interests. Mr. Deneen, on the con- 
trary, became more independent and if pos- 
sible more devoted to public interests with 
every passing year. The inevitable clash 
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came in 1901 over the mayoralty nomina- 
tion. Lorimer won, and Deneen bided his 
time. The breach widened until in the 
spring of 1903 the break came at Spring- 
field, Lorimer favoring the street railway 
corporations and Deneen the people of Chi- 
cago touching some bitterly contested street 
railway legislation then pending. Deneen 
won and returned home openly to contest 
with Lorimer the leadership of their party 
in Cook County. In connection with this 
fight, and partly in aid of it, Deneen an- 
nounced himself as a candidate for the gov- 
ernorship. In desperation, Lorimer adopted 
as his candidate Mr. Frank O. Lowden, a 
man of public spirit and excellent standing — 
in fact, personally much better known about 
town than Deneen himself — who had ren- 
dered valuable public services in advocacy 
of civil service reform. 

The overwhelming success of Mr. Deneen 
at the primaries in June, 1904, placed him 
in undisputed leadership of his party in 
Cook County and gave him a large majority 
of its great delegation to the Republican 
State convention. 

The success of Mr. Deneen in thus gain- 
ing the leadership of his party organization 
in Cook County was made possible by the 
achievements of independent Chicago voters 
within recent years. These voters, under 
competent leadership with powerful news- 
paper support, have within the past ten 
vears made the City Council representative 


of public interests, held the public service | 


corporations at bay, and inspired the entire 
community with new confidence in really 
democratic government. Incidentally, they 
have brought to confusion some of the 
schemes of spoilsmen engaged in exploiting 
the public authority of the State. In vari- 
ous ways they have made their power felt 
at Springfield. Largely through their initi- 
ative the people of the State have come to 
demand and expect the passage this year of 
a civil service law governing the service of 
the State and its various penal and charitable 
institutions. 





| 





While Mr. Deneen has confined his efforts 
in the main to party channels and has 
never avowed himself a reformer, those ac- 
tive in non-partisan reform movements have 
had his sympathy and coéperation. They 
in turn have given him their confidence and 
support. Thus it became possible for him 
to transform an odious party machine into 
an organization responsive to the best pub- 
lic opinion and to go into the State conven- 
tion of his party enthusiastically supported 
by the great public newspapers of Chicago 
and about one-third of the delegates com- 
prising that body. 

Ex-governor Richard Yates, the son and 
namesake of the famous war governor of 
Illinois, bears a name widely honored. He 
took a just pride in having achieved the 
high station once occupied by his father, 
and greatly wished the indorsement of a 
re-election. His administration had been 
in most respects creditable. Wherein it had 
met the wishes of the ‘‘ Federal crowd’”’ and 
the Lorimer machine it was discredited. 
The managers of that unholy alliance, per- 
fectly aware that association and codépera- 
tion with them had affected the governor’s 
availability, sought to banish him to a 
minor foreign mission. This sort of promo- 
tion not being in the line of his ambition, he 
proved unexpectedly obdurate, and made 
an aggressive campaign for delegates to the 
State convention. When the corivention 
met it appeared that rather more than one- 
third of the delegates were committed to 
the governor and that most of the others 
were divided about equally between Low- 
den and Deneen. 

The Governor was strongly supported by 
delegates from many parts of the State out- 
side of Cook County. The United States 
Senators, Speaker Cannon and Congressman 
Lorimer and the shattered remnants of his 
machine were there supporting Mr. Lowden. 
Mr. Deneen, backed by about four hundred 
delegates mostly from Chicago, appeared, 
representing in fact though not in name the 
reform movement. The convention was 
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long and dramatic. After several days 
spent in balloting without result, it ad- 
journed for ten days. Upon reassembling 
the deadlock continued unbroken for four 
days. Finally on the fourth day Governor 
Yates threw his support to Mr. Deneen, 
nominating him on the _ seventy-ninth 
ballot. 

Thus, under the leadership of Charles S. 
Deneen, the Republican combine of Illinois 
was transformed. Again it became, as in 
other days, a real political party — an in- 
strument for the expression of the will of a 
large body of citizens desiring to codperate 
for public purposes. 

The full meaning of this transformation 
does not yet appear. It is known that Mr. 


Deneen regards a political party only as a 
means; that in his view if a party would live 





it must solve political problems as they 
arise in the interest of the people. If he 
can measurably succeed in making the prac- 
tice of his party conform to this ideal, the 
opposition will be forced to assume higher 
and more democratic ground than it now 
occupies — a result greatly to be desired. 
It is the problem of our time to deter- 
mine whether the public authority shall be 
exercised for private or public ends. This is 
but a phase of the old struggle between 
privilege and popular rights. The new Gov- 
ernor of Illinois, strong in body and mind and 
fully equipped for fruitful public service, 
may be counted upon to stand for the 
people in the promising public career which 
opens before him. Though no longer State’s 
Attorney, he is still the public prosecutor. 
Cuicaco, ILt., Feb., 1905. 
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FEDERAL REGULATION OF CORPORATIONS 


A Dancerous DEPARTURE 
By Joun E. Parsons 


HE Statutes of the State of New York 

(the same is doubtless true of other 
States) prescribe that conveyances and 
other instruments may be recorded in Re- 
gisters’ offices upon being authenticated 
when executed abroad, before specified of- 
ficials, among the number being United 
States Consuls. Recently deeds conveying 
land, the execution of which was acknowl- 
edged before a Consul of our country, have 
been certified by him describing himself as 
American Consul General. Whether in the 
official title of our foreign representatives 
shall be used the name United States, a 
name back of which is history and which is 
pregnant with signification, or there shall be 
used the term which has been directed by 
the State Department, is a subject about 
which there may be a wide difference of 
opinion, but in taking the action of the 
Department, the Secretary can scarcely have 
had in mind the manifold directions in 
which the name heretofore always borne 
has permeated the life and legislation of all 
parts of the country. In the particular case 
to which reference has been made, while the 
Consul found no difficulty in calling himself 
American Consul General, no provision 
seemed to have been made for a change of 
his seal. The result was that he wrote 
himself down American Consul. But his 
seal certified that it was of the United States 
of America that he was Consul. Naturally, 
so far as the difficulty existed, this did not 
remove it. I think that it would be trouble- 
some for the Department to suggest how 
the change can be made to conform to ex- 
isting State legislation. 

The illustration is to the point that mat- 
ters of the kind show the wisdom of the old 
maxim about looking before you leap. It 
is peculiarly applicable to Mr. Garfield’s re- 
port. The points which have universal and 
immediate bearing are that there shall be 





compulsory federal incorporation of inter- 
state commerce companies, that a federal 
license or franchise shall be required for 
interstate commerce, that corporations shall 
be prohibited from engaging in interstate 
commerce without such franchise or license, 
requirements as to corporate organization, 
for reports, etc. For reasons which are un- 
important in the consideration of the sub- 
ject, there is an increasing tendency to in- 
corporate not only manufacturing and other 
enterprises which involve large amounts 
and the participation of large numbers, but 
to adopt the same course with any kind of 
business enterprise: grocers, shoemakers, 
butchers, dealers in supplies of any kind, 
avail of incorporation laws to do business 
as an incorporated company. And the 
means of communication between the States 
bring all parts of the country into such close 
touch that it may easily be claimed that al- 
most all corporations essentially local do 
interstate commerce. An incorporated es- 
tablishment doing business in any one of 
the large towns, which sells to a cus- 
tomer who happens to be on the other side 
of a State line is brought within decisions 
which hold that he is doing interstate com- 
merce. 

It is not difficult to see, therefore, that if 
the recommendations of Mr. Garfield’s re- 
port shall become effective, the business of 
the country will in large measure be brought 
within federal control and certain conse- 
quences will result which deserve serious 
consideration. Our federal system is anom- 
alous and incongruous, but there would 
have been no United States of America at 
the time the Constitution was adopted if it 
had not been for the compromises to which 
that instrument bore witness. 

The riots in New Orleans a few years 
since are fresh in memory. The killing of 
the Italians justified a remonstrance by the 
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Italian Government. It was not difficult 
for us to understand that the responsibility 
was individual, or was that of. the city of 
New Orleans or of the State of Louisiana. 
No domestic responsibility rested upon the 
general Government. And yet no appeal 
could be made by the King of Italy to the 
State of Louisiana. It was the President 
with whom alone he could communicate. 
And it may be assumed that there was no 
right in the President, nor in the general 
Government, to coerce the State of Louisi- 
ana or to compel the State to force repara- 
tion either from the city of New Orleans or 
from individuals. A system which leads to 
such results may easily be criticized. It is 
difficult of comprehension even by foreign 
statesmen of high intelligence. None the 
less, it is the legacy which was left to us by 
our fathers; their children have fought to 
maintain it; and it has resulted in so nice 
an adjustment between the functions which 
belong to the States and those which may 
be exercised by the general Government, 
that in working order only occasional dif- 
ficulties arise, and those up to a recent 
period have been capable of adjustment by 
decisions of the Supreme Court without seri- 
ous consequences of a general character. 
The proposition which is presented by 
Mr. Garfield’s report is whether in a most 
essential respect all this shall be changed. 
It can scarcely be contended that any such 
outworking of the commerce clause of the 
Constitution could have been within the 
contemplation of those who framed it. 
is within the recollection of every student 
of history that there was indisposition by 
the States to give up any of the sovereign 
rights which they claimed to belong to 
them. There was indisposition to subject 
their affairs to the power of a creation of 
their own, the control of which might be 
hostile to particular States. Such proved 


to be the case with the slave States, and 
the sequel was a struggle which made the 
most important event since the formation 
of the Government. 


It | 








It was necessary, in framing the Consti- 
tution, to recognize that there would result 
transactions between the States, and as 
neither could regulate such transactions 
against the other, it followed that Congress 
must have the power to regulate interstate 
commerce. It may be difficult to reconcile 


| the decisions of the Supreme Court upon the 


interpretation which is to be put upon the 
commerce provision of the Constitution. 
But it may be affirmed without contradic- 
tion, whatever signification may be attached 
to the language, that it could not have 
been within the intention of the framers of 
the Constitution that it should confer upon 
Congress the authority which is required to 
carry out Mr. Garfield’s recommendations. 
The question of power can be considered 
in the light of the Supreme Court’s decisions. 
Innumerable points of difference which may 
come before that Court are suggested by 
the report. It may be that as to some the 


| right of Congress to act may be sustained; 








that as to others, such may not be the case. 
Passing the question of power, there is pre- 
sented the consideration of expediency. 
And the slightest reflection shows that the 
adoption of Mr. Garfield’s recommendations 
or the adoption of the fundamental principle 
upon which those recommendations go, 
would be to bring about a business change, 
the serious consequences of which it would 
be difficult to overestimate. 

Mutual interest up to this time has led 
to the necessary comity between the States, 
the laws of each making provision for carry- 
ing on business within its borders and for 
the ownership of property by corporations 
created under the laws of other States. To 
bring about this situation has required time, 
and it has had the benefit of much practical 
experience. It is in working order. The 
new system will start afresh. It is stated in 
the public press that the officers of the 
Govermnent have already encountered dif- 
ficulties in dealing with that one of Mr. 
Garfield’s recommendations which makes 
compulsory federal incorporations of inter- 
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state commerce companies. If any kind of 
corporate combination can come within the 
authority conferred by the commerce clause 
of the Constitution, railroads, the very ve- 
hicles of commerce, must be included. And 
if authority to regulate rates which is rec- 
ognized as within the right of the States to 
legislate about may be exercised by Con- 
gress, it would seem until the subject is 
carefully considered, as if it ought not to 
be difficult to devise the necessary federal 
legislation to meet that case. And yet the 
difficulty may be insurmountable. Impor- 
tant as is the railroad interest, it affects a 
smaller number in comparison with that 
which concerns manufacturing, mining and 
other kinds of industrial corporations. They 
exist and do business under every conceiv- 
able diversity, of geographical position sur- 
roundings, interests, in fact of every essen- 
tial condition. Laws relating to them fill 
the statute books of all the States. They 
are the subject of discussions before com- 
mittees, of differences of opinion in legisla- 
tive bodies. They may or may not meet 
with executive approval. Is it possible 
that they can be unified into a single sys- 
tem, taking its authority from an Act of 
Congress? The time of Congress is too 
short now to deal with the questions which 
necessarily come before it and to hear 
those who are on one side or the other of 
all such questions. How is time to be made 
for intelligent consideration of a subject 
which admits of such endless variety and 
affects such diverse interests? 

And if, granting the necessary power, 
Congress were to attempt to act, will a 
State quietly acquiesce in being shorn of a 
power which concerns its own citizens, and 
which may be a source of large revenue? 





If Congress is to grant a license or franchise, 
is it to fix the fee, and without limit as to 
amount? And is the State to be deprived 
of its right to impose a franchise tax? Is 
there to be a double tax and a double right 
to impose license or franchise fees? What 
official is to see that such reports as are 
called for are given, and what is to be the 
remedy if they are refused? 

If federal officials are to be appointed to 
the duty, it will require a large addition to 
the present official staff of the Government. 
And if the remedy, in case of a necessity 
for resorting to the Courts, must be prose- 


‘cuted before Federal tribunals, it means an 


addition to their already overburdened ju- 
risdiction which it would be difficult to 
handle, and litigants may as well make up 
their minds at the beginning that it is hope- 
less to expect that the manifold questions 
which will arise can reach or be readily 
disposed of by the Supreme Court which 
already finds difficulty in keeping up with 
its work. 

Suggestions pointing to difficulties might 
be indefinitely multiplied. All that seems 
to be required now is to point out that 
there are serious, I think controlling, dif- 
ficulties. We are at the parting of the 
ways. The tendency on the one side is to 
centralize at Washington; on the other, to 
stand by the doctrine that the original seat 
of power always has been, is and should 
remain in the States. Granting, as I do 
not, that it is permitted by the Constitu- 
tion, much more convincing reasons must 
be adduced before I can reach the conclu- 
sion that there is any necessity for such a 
change as is proposed in our political sys- 
tem. 

New York, N. Y., Jan., 1905. 
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FEDERAL REGULATION OF CORPORATIONS 


A Pusuic NEeEcEssity 


By WILi1aM J. CurTIS 


ODERN business methods and con- 

ditions require the organization of 
corporations in order that the capital neces- 
sary may be readily obtained, and also 
concentration in the management of the 
business. This isnot a new or novel propo- 
sition; but it is nevertheless especially 
emphasized at the present time. 

The true public policy should therefore 
be to encourage these aggregations of capital 
and this modern business agency; otherwise 
business progress and commercial develop- 
ment will be retarded and our industrial 
growth embarrassed. 

The corporation as a business agency is 
becoming the recognized, and, in fact, the 
only method for the conduct of business 
enterprise requiring large capital. This is 
true, whether the business is confined to 
the borders of a state, or (as is almost in- 
variably the case) extends into other states 
and territories, and, not infrequently, into 
foreign countries. 

The enormous development of our country 
has brought about a condition which justifies 
the encouragement of every proper agency 
for the extension and development of our 
internal and interstate commerce. 

In every state laws have been passed 
permitting the organization of corporations 
for all classes of business. Among some, 
great rivalry has been shown; while in others 
retaliatory laws have been passed, so as to 
exclude foreign corporations from the ben- 
efits derived by domestic corporations with 
the intention of offering a premium to com- 
panies to organize under local laws. Com- 
panies organized under the laws of the 


various states may engage in business in | 


foreign states only at the will of the foreign 
state, or, as it is expressed, as a result of 
its comity. Under this rule it is the practice 
to require the performance of certain con- 





ditions precedent to engaging in business, 
such as filing of copies of charters, making 
of reports, etc. In several states attempts 
have been made to prevent foreign corpora- 
tions from resorting to the Federal courts 
in litigation. In almost all states corpora- 
tions are required to file reports with some 
public officer, stating facts relating to their 
financial condition or corporate manage- 
ment. These requirements are more or less 
stringent, according to the purposes to be 
accomplished; most information being re- 
quired for purposes of taxation. Under the 
present system a corporation engaged in 
commerce between the states is subject not 
only to regulation of the kinds above in- 
dicated, but also to an additional and op- 
pressive burden of taxation on its property 
located within the state as well as upon its 
business and franchise. 

If an individual were to transact the same 
business, with the same capital, and in the 
same places, he would escape the regulations 
and burdens referred to. 

There seems to be a spirit prevailing in 
our country, which is on the increase, to 
pursue, oppress and obstruct companies, 
good, bad and indifferent; and this spirit 
finds expression in some form, at least bien- 
nially, in nearly forty-eight legislatures, so 
that conducting business under corporate 
organization is subject to innumerable an- 
noyances, restrictions and burdens, all under 
the guise of regulation. 

That many of these companies are en- 
gaged in commerce between the states is 
manifest. They are organized in one state 
have their principal office in another, thei 
manufacturing establishments in still an 
other, and sell and transport their goods in 
all, as well as in foreign countries. 

The regulation of companies thus doing 
business between the states and foreign 
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countries is under active consideration by 
Congress. The President and Commissioner 
Garfield have strongly urged the adoption 
of some legislation regulating all such cor- 
porations, and Mr. Littlefield has recently 
reported a bill from the Committee on 
Judiciary of the House of Representatives, 
embodying the views of that committee, 
which is in full accord with the reeommenda- 
tions of the President and Commissioner 
Garfield. 

This measure is very limited in its scope, 
and seeks only to secure publicity respecting 
certain formal matters connected with the 
incorporation and management of com- 
panies included within the act, such as details 
of organization, amount and character of 
capital, kind and amount of consideration 
paid for share-capital, amount of cash capital 
paid in, etc., in other words, substantially 
the same information that may be found in 
any standard Manual of Statistics. 

The questions presented by such legisla- 
tion are: first, the power of Congress; second, 
the public policy of federal regulation; and, 
third, its advantages or disadvantages from 
the standpoint of the corporation. 

It is hardly profitable at this late day to 
discuss the question of the power of Congress 
to incorporate companies for the purpose 
of engaging in commerce between the states. 
The exercise of this power does not neces- 
sarily establish its constitutional existence, 
but the fact that Congress has repeatedly 
exercised the power indicates that it has been 
assumed to exist under the Constitution. 
This has been true in the case of several 
of the transcontinental railroads and the 
Maritime Canal Company, and especially 
true in the case of the national banks. For 
a complete justification of the exercise of 
this power, the reader is referred to Mr. 
Story’s work on the Constitution, and to the 
case of California v. Pacific Railroad Com- 
pany (127 U.S. 1). 

The power to create being conceded, the 
power to regulate must necessarily follow. 

As to the public policy of such regulation, 





there is considerable room for difference of 
opinion. The benefits to be derived by the 
public from the enforcement of the provisions 
of the Littlefield Bill are very much exag- 
gerated. No amount of legislation will 
make men honest or prevent confiding 
simpletons from being imposed upon. With 
very few exceptions, the substantial in- 
formation required by the Bill may now be 
obtained from one or more sources. As a 
rule, the best index of the value of share 
capital is the stock market. Respecting 
the values of stocks or bonds of companies 
of sufficient dignity or importance to come 
within the list under discussion, quotations 
may be obtained in the markets of some or 
all of the large cities. A wide discrepancy 
is notiged in the quotations. Why is it that 
Bay State Gas sells at two or three dollars 
a share of the par value of fifty dollars, and 
Standard Oil sells for a premium of five 
hundred dollars? It is because of the 
difference in character, management and 
intrinsic values. And yet there is no report 
on file in the Department of Commerce giving 
the information necessary to form an opinion 
as to the investment or speculative value of 
these shares. The ordinary investor does 
not need the protection of such legislation; 
and, indeed, it would do him no good, if 
passed, for it is not available to him. Hav- 
ing the information on the files in Washing- 
ton will not help the confiding speculator or 
investor. 

While the advantages may be magnified, 
it does not follow that the provisions of the 
Bill or the policy involved are objectionable. 

As has been stated, corporations are now 
subject to regulation by the states, sub- 
stantially to the extent of the proposed 
regulation, and there is certainly nothing in 
the portions not covered by existing state 
regulations, which can reasonably be ob- 
jected to by any corporation entitled to 
engage in commerce between the states and 
foreign nations. 

It has been urged that this policy is an 
extension of the tendency towards central 
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ization of power, and therefore to be con- 
demned. This is political sentiment and 
not fundamental principle. If the power 
did not exist, then the policy would be ob- 
jectionable, but assuming the power to 
exist, it should be exercised, not only to 
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the extent indicated by the Littlefield Bill, | 


but to its full extent, and that is by the 
enacting of a.law by Congress that will 
permit the incorporation of companies doing 
an interstate commerce business. Such a 
law should contain the most conservative 
restrictions respecting capitalization, so as 
to prevent stock watering, but in other 


respects should facilitate the easy conduct | 


of business. Modern business conditions 
require some such law in order to remove 


business conducted in corporate form from | 
the annoying, petty, retaliatory and un- 


necessary restrictions now existing. Cor- 
porations doing business in .the various 
states should enter those states as a matter of 
right, not as a matter of comity. Commerce 
should be encouraged, not restricted. This 


is a public necessity. The business and | 


franchises of these corporations should not 
be a prey to the legislative greed of every 
state and subjected to burdensome and cer- 
tainly unequal taxation. 


This brings us to the consideration of | 


the subject from the standpoint of the 
corporation. 

The best modern corporate practice favors 
publicity. This is illustrated by the volun- 
tary and elaborate reports published by 
many of our largest corporations. The 
late Mr. Coster, of the firm of J. P. Morgan 
& Company, insisted upon the utmost 
publicity (consistent with prudent manage- 
ment) of the business of the many large 
corporations under his direct charge; and 
to him is in large measure due the credit of 
establishing in this country this high stand- 
ard of corporate management, which prop- 
erly recognizes the public interest in the 
affairs of large industrial, railroad and 
financial corporations. 

No business is more sensitive than that of 























banking, and yet the publicity given to this 
business, its supervision by the Comptroller 
of the Currency and the necessity of filing 
elaborate reports, have not been to its 
prejudice, but have rather increased the 
confidence of the public in the management 
of banks. 

It is not conceivable that any Federal 
regulation would encroach upon property 
rights, such as trade secrets, and advantages 
due to individual skill or endeavor. No 
danger may be expected from Congress, to 
which, multiplied to the nth power, corpora- 
tions are not now exposed by the states. 

The criticism (from the standpoint of the 
corporation) to which the present policy is 
subject, is not that it attempts to regulate, 
but that it does not go farenough. Congress 
should create corporations as well as reg- 
ulate those now in existence. If this should 
be done, it would be welcomed by the busi- 
ness and corporate world. The advantages 
that would result are many, chief among 
which are relief from local state regulation, 
burdensome taxation and franchise fees, and 
the security afforded by the administration 
of the law in the Federal courts. The 
lattef advantage is now secured in many 
cases by the fact that there is usually a 
diversity of citizenship in litigation. It is 
so important an advantage, that often- 
times companies are purposely organized in 
a state foreign to their principal place of 
business in order to secure this protection 
from local courts and influences as well as 
incompetent judges and worse juries. To 
say that this would impose additional 
burdens upon the Federal courts is merely 
to state what the business and territorial 
extension of our country is already making 
clear, that the number of courts and judges 
must be increased in order to meet the 
inevitable and natural growth of the business 
of the country. At present, this necessity 
exists in a few circuits only. The increased 
labor that may be required of the Federal 
courts by the legislation proposed would 
not be appreciable. But even if it were, 
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this is no reason why corporations should 
not be subject to Federal regulation. It 
would be a reason for furnishing our citizens 
and business interests with increased court 
facilities and more judges. 

It is not to be expected that these views 
will be shared by all corporate managers. 
Too many of them are narrow in their vision, 
blinded by some special interest, or more 
often affected with a species of corporate 
mania which compels resistance to every- 
thing affecting the regulation of corpora- 
tions, regardless of its advantages or disad- 
vantages, and frequently to the great in- 
jury of corporate interests. 





There is an underlying principle in all this 
which must be recognized, and that is that 
all large corporations are affected with a 
public interest, and are not in the narrow 
sense, private affairs. The character of 
their business, the amount of their capital, 
the extent of their powers and influence, 
and the numbers of their shareholders, all 
take them out of the purely private class of 
business interests. If this be true, Federal 
regulation is to be justified from a broader 
standpoint than the mere advantage to the 
corporation, and in time this will be recog- 
nized and appreciated, 

New York, N.Y., Feb., 1905. 
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THE TUCKER TRIAL 


By Hucu BANCROFT 


HILE murder is always shocking, 

rarely has New England been more 
startled than by the murder of Miss Mabel 
Page. A highly respected woman, without 
an enemy in the world, was stricken down 
and stabbed again and again in her own 
home on a highway in a suburban village 
in the middle of the day by an assassin 
who came and went unseen. The story, as 
disclosed by the evidence, of the tragedy 
and of the incidents that led to the detec- 
tion, apprehension and trial of the sus- 
pected murderer, rivals the extraordinary 
creations of the mind of Conan Doyle. The 
Page family was well-known and respected 
in Boston and vicinity. Edward Page, the 
father of the murdered woman, was for- 
merly a very prosperous, not to say wealthy, 
business man, but in his declining years met 
with severe reverses. He was obliged to 
give up his residence on the Back Bay in 
Boston and removed to his summer home 
in Weston, a pretty rural town’a dozcn 
miles from Boston. The home was on 
South Avenue, one mile from the stone 
bridge over the Charles River, which there 
forms the boundary between Weston and 
that part of Newton known as Auburndale. 
Mr. Page, who at the time of the murder 
was seventy-eight years old, usually went 
to Boston daily to attend to what little 
business there was left to him. The other 
members of the family were his son Harold 
and daughter Mabel, and a single servant, 
Amy Roberts. Harold Page was about 
thirty-five, a Harvard graduate, and em- 
ployed as a clerk at the South Terminal 
station in Boston. Amy Roberts had been 
in the Page household for six years and was 
regarded almost as a member of the family 
rather than as a servant. Mabel Page, the 
murdered woman, was forty-one years old. 
Her life in Weston had been quiet and re- 
tired, devoted to her father and brother 
and a small circle of intimate friends. 





On March 31, 1904, Harold Page went to 
Boston early in the morning as usual. The 
father went to Auburndale a little later. 
Amy Roberts left the house at half-past ten 
to spend the day in Cambridge and Boston, 
leaving Miss Page alone. The father, re- 
turning home early, found the dead body 
of his daughter lying on the floor of her bed- 
room in the second story of the house, at 
about half-past two in the afternoon. She 
had on her hat and was completely dressed 
to go out except her overskirt. That was 
discovered later in a heap behind a door 
in a corner of the room, full of fibers of the 
straw matting which formed the carpeting 
of the chamber, and with the hooks and 
eyes of the placket torn off. Nothing in 
the house was out of place or in any way 
disarranged except the rug outside of the 
door to her room. 

The local physician was sent for. He ob- 
served a horrible jagged wound in the neck, 
of the type frequently found in suicides. 
Without further examination he telephoned 
to the medical examiner that there was a 
case of probable suicide requiring his atten- 
tion. Themedicalexaminer arrived that even- 
ing, and found that there were two wounds 
in the neck and several cuts on the hands. 
He concluded to wait until daylight to per- 
form an autopsy, and seemed, upon his first 
observation, to have regarded the case as 
one of suicidt, although he was much mys- 
tified at the failure to find any weapon. 
When the undertaker was caring for the 
body late that night, he discovered for the 
first time that there was a deep wound in 
the back, eliminating any possibility of sui- 
cide. At the autopsy the following morning 
still another wound was found, this one in 
the chest and penetrating through the 
heart. Aside from the knife wounds there 
was no other indication of violence on the 
body. 

As a result of this first impression that it 
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was suicide, the murderer had a day’s start 
in which to cover his traces, before the in- 
vestigation of the crime began. 

Soon after discovering his daughter’s body, 
Mr. Page found downstairs in the living- 
room a note in her handwriting, evidently 
meant for him, written on both sides of a 
piece of paper torn from a small block near 
at hand, which read as follows: 

“Have just heard Harold is hurt and is 
at Massachusetts Hospital. Have gone in 
twelve o’clock. Will leave key of front 
side door with key of barn stairs. Will tel- 
ephone to Mrs. Bennett.” 
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THE FRONT AND BACK OF MISS P 


The ‘‘ Massachusetts Hospital’’ meant the 
Massachusetts General Hospital in Boston. 
Mrs. Bennett was a neighbor whose tele- 
phone the Pages occasionally used. It was 
clear that this message about her brother 
had been given to her by her assassin, 
either to get her out of the house, or to 
explain his presence there, for her brother 
had met with no accident, but was at his 
work as usual. The note furnished this 
important clue to the identity of the mur- 
derer, — it must have been someone who 
knew that she had a brother who worked in 
Boston. 
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On the floor of her bed-room near her 
body were her gloves and veil, and on top 
of them was a slip of paper from the same 
block, on which was written in a rather 
scrawly hand merely these words in pencil: 

“J. L. Morton, 
Charlestown, 
Mass.”’ 
This was found to be a fictitious address. 
An examination of the house showed that 
there was missing from a pocket-book in a 
drawer in the large living-room some money 
which had been there on the morning of the 





canoeing with him. He had worked about 
the boathouses on the Charles River, and as 
a salesman in various Boston stores, but 
with the exception of two years at the 
South Terminal station, did not appear to 
have had continuous employment. At the 
time of the murder he was without employ- 
ment. He had been endeavoring for sev- 
eral days to raise funds by selling or pawn- 
ing many of his personal effects and much 
of his clothing. He was slightly acquainted 
with Harold Page and had called to see him 
at the Page house on at least two occasions, 





THE MORTON ADDRESS 


murder, amounting to at least twelve dol- 
lars. From Miss Page’s room two stickpins 
were missing. One of these was a silver 
enamel pin in the form of a shield with a 
crown on top with a design including the 
coats-of-arms of the various Canadian prov- 
inces. It was of a type very likely common 
in Canada, but it was found impossible to 
duplicate it in Massachusetts. It also ap- 
peared that Miss Page was last seen alive 
by a laundry-man, who delivered a package 
to her at the house at eleven o’clock. 

The defendant, Charles L. Tucker, lived 
in Auburndale, not far from the bridge to 
Weston. He was twenty-four years old and 
had been married, but his wife had been 
drowned a few months afterwards, while 





It was ascertained that he had been seen 
on Weston bridge going in the direction of 
the Page house on the day of the murder at 
about noon. Accordingly, on April 4th, 
he was questioned by the police as to his 
whereabouts that day. He stated that he 
had worked about his house all the morning 
until lunch time and then took a walk 
across the bridge, out South Avenue, but 
claimed that he turned off at Cutter’s corner 
a third of a mile before reaching the Page 
house, and then returned home in a rather 
roundabout way. At that time there was 
nothing known to the police to control his 
story, and no further action was taken on 
that day. But there were facts which were 
soon to become known that forcibly verify 
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the truth of the old saying, ‘Murder will 
out.”’ 

Early in the afternoon of the murder 
Tucker dropped from his pocket a knife- 
sheath upon the seat of a market wagon 
which he had boarded on Weston bridge 
and on which he rode a little distance. On 
the end of the sheath there were imprints of 
teeth of peculiar shape and it was later 
found that Tucker’s front teeth exactly 
fitted into them. The boy who was driving 
the team picked it up after Tucker left, 
and acting on the principle that ‘‘ findings 
is keepings,” put it in his pocket and did 
not think of it again until he saw by the 
newspapers that Tucker had been examined 
in connection with the Page murder. 
Through his father the sheath was turned 
over to the police, and Tucker was again, 
on April gth, summoned to police head- 
quarters and questioned; this time with a 
stenographer present. He made numerous 
false statements with reference to facts, 
which tended to connect him with the mur- 
der. Among the most significant were those 
with reference to the sheath and knife. 

When the sheath was produced at this 
interview, Tucker evidently thought that 
the officer had taken it from his (Tucker’s) 
overcoat pocket. He asserted that it was 
his, but that he did not have it with him 
the day of the murder, and that it had been 
at home in his room all the time since the 
murder. He maintained very vigorously 
that he owned no hunting-knife, or any 
other kind of knife, and had not owned one 
for years. Before the interview was fin- 
ished some officers who had been searching 
his room came in. They had found in a 
coat pocket in his room, the blade of a 
hunting-knife broken into several pieces; the 
cutting edge had been chipped and bent, 
and an attempt had been made by filing to 
obliterate the maker’s name. When Tucker 
was confronted with this, he admitted that 
it was his knife, and that he had broken it 
up for fear that it would connect him with 
the murder. That knife when whole fitted 








into the sheath; and that knife, according to 
the testimony of all but one of the medical 
experts, could have made all of the wounds 
in Miss Page’s body; and according to the 
testimony of the physicians called by the 
government, the wounds, from their appear- 
ance, measurement and character, must have 
been made by a knife of this type. 

In that same pocket of Tucker’s from 
which the broken pieces of the knife were 
taken, a Canadian stickpin was also found. 

Tucker was arrested after the interview 
on April 9th; ‘‘probable cause’’ was found 
at the preliminary hearing before the dis- 
trict court on April 22d. He was indicted 
for murder at the June sitting of the Grand 
Jury, and after one postponement came to 
trial on January 2d, 1905. The trial lasted 
twenty days exclusive of Sundays, and re- 
sulted in a verdict of guilty of murder in 
the first degree. So far as a most pains- 
taking research shows, every person, ex- 
cept the defendant, who was anywhere near 
the Page house on the day of the murder, 
was called either by the prosecution or by 
the defence, but there was no one who 
heard the victim’s screams, or saw the mur- 
derer enter or leave the house. 

The greater part of the time was taken by 
the testimony of expert witnesses, and yet 
the issues which concerned them were far 
from the vital ones in the case. In a cap- 
ital trial in Massachusetts, the State not 
only pays the defendant’s counsel and sum- 
mon such witnesses as he desires, but the 
court may on motion authorize the em- 
ployment of experts on his behalf, — who 
are also paid by the State. The defence in 
this case was authorized to employ six ex- 
perts on handwriting, but by agreement of 
counsel four only testified on each side. 
The experts consulted by the government 
had reported that the J. L. Morton address 
was in Tucker’s handwriting. The defend- 
ant’s experts then examined the standards, 
and declared that Tucker had not written 
it, but with equal positiveness said that it 
was clearly in the handwriting of Mabel Page. 
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The District Attorney distinctly stated 
in opening the case that the Morton address 
was relied on only as confirming the other 
undoubted facts, and there was other evi- 
dence tending to show that ‘ Morton” 
would 
if he were giving a false name to Miss Page. 
This included the fact that there was a J. 
D. Morton 
minal station in that part of the building 


where Tucker was formerly employed. There 


be a likely name for Tucker to choose 


who worked at the South Ter- | 


was also a postal card found in Tucker’s 
pocket, on which he had written four | 
fictitious addresses a few days after the 
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murder. On this card the name of Morton 
appears in one address, and ‘Charlestown, 
Mass.”’ in another. The testimony of the 
experts on this point, however, of necessity 
took much time, and for that reason this 
seems to have been regarded in many quar- 
ters as the vital issue of the case. 

There was an excellent opportunity to 
study these men and their methods. They 
came from all parts of the country and were 
all men reputed to stand at the very head 


TUCKER’S 


of their profession. There was a wealth of 
standards of the defendant’s writing, — 
more than a hundred pencil memoranda 
which he had made in his business as a 
salesman within three months of the mur- 
der. 

We cannot help feeling that this science, 
is not yet in a satisfac- 
tory stage of development, when we find so 


or better, this art, 


many of its leading exponents, starting with 

precisely the same premises and material, 
totally different, the 

ibsolutely irreconcilable results. 

It is certainly true that the opinion of a 
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handwriting expert is worth nothing in it- 
self in court, unless it is supported and for- 
tified by reasons which a jury can under- 
stand and accept. It is not right that any 
expert witness should appear in the réle of 
an advocate and argue to the jury the prop- 
ositions which the side calling him is seek- 
ing to establish. Yet that seemed to be 
the attitude of many of the handwriting 
authorities. If their side was seeking to 
establish that two writings were in the 
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same hand, the similarities only were pointed 
out. and emphasized, but if it was claimed 
that the authors were not the same, the 
differences were seized upon and proclaimed. 

The method of employing experts mili- 
tates against a fair and impartial opinion. 
The income of the handwriting experts 
comes chiefly from their services in litigated 
cases. They know that in any given case, 
unless their opinion coincides with the con- 
tention of the counsel who consults them, 
their remuneration will be little or nothing. 
The most conscientious man can hardly 
give an entirely unbiased opinion under 
these circumstances. 

When all experts are paid by the State, 
it should be possible to have them appointed 
by and report to the court. Their compen- 
sation should be fixed in advance, and they 
should not be nominated by counsel after a 
consultation to see that their opinions are 
as desired. If no other experts were al- 
lowed to testify, and if those so appointed 
might be called to testify by either side 
after making their report to the court, the 
testimony of the handwriting experts would 
be of infinitely greater value to the jury 
than under the present system. 

The medical expert testimony presented 
in many respects a refreshing contrast to 
the handwriting testimony. Besides the 
Medical Examiner and the two physicians 
who assisted him at the autopsy, three phy- 
sicians were called by the Government to 
give their opinions on various aspects of 
the case, and five physicians were called by 
the defence. The questions that they passed 
upon were the presence of blood on Tuck- 
er’s clothing and his knife, the nature of 
the weapon that caused the wounds, the 
order in which the wounds were delivered, 
and the length of time that the struggle 
occupied. Although there were some ap- 
parent inconsistencies in their opinions, ex- 
cept possibly in one instance, they were 
easily reconcilable, and due to the different 
hypotheses in the questions propounded to 
them by the Government and the defence. 





To illustrate: Prof. Wood of the Harvard 
Medical School called by the Government, 
testified that there were blood stains on the 
back of the knife; that he examined them 
on April 10, and found that the blood cor- 
puscles were 3355 of an inch in diameter, 
showing that the blood was consistent with 
that of a human being and of certain wild 
animals such as the monkey and seal. 
There was not enough blood present to 
make the further and more decisive chem- 
ical test. Dr. Leary for the defendant tes- 
tified that he examined the knife several 
months later and found that the blood cor- 
puscles were 4755 of an inch in diameter, 
and that the blood was consistent not only 
with that of a human being and of the 
animals mentioned by Prof. Wood, but also 
with several other of the commoner wild 
and household animals; yet, this apparent 
inconsistency of results was accounted for 
by both witnesses by the fact that the diam- 
eter of the blood corpuscles would tend 
to be diminished in the course of time by 
the action of moisture and of rust. 

It was interesting to see that in many 
matters of opinion, all of the physicians 
were entirely agreed. They all testified that 
the wound in the back was the first one 
struck, and all said that the blood found 
on Tucker’s overcoat was human blood. 
Obviously, it would have been very much 
to the defendant’s interest if possible to 
have had different opinions on both these 
questions. The medical experts, with one 
exception, seemed to be nearly free from 
the attitude of the advocate. Their testi- 
fying in court is a mere incident in their 
life-work, and for that reason they are not 
so susceptible to the influences which affect 
the opinions of the other class of experts 
who were in the case. Without doing any 
injustice to the other eminently fair gentle- 
men who testified in this connection, it is 
not too much to say that Prof. Wood ful- 
filled all the requirements of an ideal ex- 
pert. Recognized as the leading living au- 
thority in his particular subject, he came 
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upon the witness stand with his methods 
and conclusions stamped as those of a real 
expert. He had no theories to maintain ar- 
gumentatively. He had observed and an- 
alyzed the suspicious blood stains submitted 
to him, and came into court to tell just 
what he had seen and what he observed, and 
what that meant. His replies in cross- 
examination were just as responsive, clear 
and unevasive as those in his direct exami- 
nation, and called out a well-deserved trib- 
ute to his fairness in the closing argument 
of the counsel for the defence. It was 
pleasant also to observe that his former 
pupil, Dr. Leary, who testified on the same 
question for the defence, had acquired his 
former instructor’s habit of testifying im- 
partially, as well as his methods of careful 
and accurate observation. 

The evidence upon which the conviction 
was based was, as is usual in capital cases, 
of that character termed circumstantial. 
It is not uncommon to hear attorneys even 
refer to such evidence as if it were of an 
inferior nature and of less probative force 
than so-called direct evidence. The writer 
has made a careful investigation of the 
Massachusetts records and has been able to 
find no case that has come to light in recent 
years of a mistaken conviction by a jury 
based on circumstantial evidence, though 
there have been several such cases where the 
evidence was direct. The most notable of 
these was one prosecuted by the present 
Attorney-General when district attorney. 
Two men were positively identified as mem- 
bers of a gang of thieves; they did not 
testify and were convicted. It developed 
later that they had been in a different part 
of the state, but they did not testify because 
at the time specified they were actually 
taking part in another burglary. 

The danger of a mistake in identity or 
of undetected perjury is always appreciable, 
yet a jury can hardly fail to accept the tes- 
timony of really or apparently honest wit- 
nesses who appear to be sure of their state- 
ments. But if the proved circumstances 





are only sufficient to cast suspicion on the 
prisoner or to make it probable that he is 
guilty, his counsel and the court as well 
never fail to point that out to the jury, 
with the result that convictions on circum- 
stantial evidence are not obtained unless the 
sole and necessary inference from the proved 
circumstances is the guilt of the accused. 

The defence made a strenuous attempt 
to have the knife and stickpin excluded 
from the case altogether. They based this 
on the claim that the officers who found 
them, gained admittance to the house and 
searched by virtue of a fraudulently ob- 
tained search warrant for stolen property. 
It was alleged that the police knew that the 
graphophone which was named in the 
search warrant, and which there was reason 
to believe had been stolen by Tucker, had 
been returned to the owner long before the 
search warrant was sworn out. The court 
was not called upon to pass upon the ques- 
tion of the admissibility of the evidence so 
obtained, for they found upon the evidence 
presented to them upon this issue that the 
search warrant was obtained in good faith, 
and that it was not used, but that the search 
was made with the permission and at the 
invitation of the defendant’s family. 

The defence contended that Tucker’s 
story was true that he went no nearer the 
Page house than Cutter’s Corner and that 
he turned off from South Avenue at that 
point and walked down West Newton Street. 
There was no controversy that Tucker was 
on the Weston bridge as the noon factory 
whistles were blowing, and that he was at 
a switch tower on the Boston and Albany 
Railroad at ten minutes to one. The Gov- 
ernment contended that in that fifty min- 
utes he could have walked from the bridge 
to the Page house, and from the Page 
house to the switch tower, and yet have 
been in the Page house from fourteen to 
twenty minutes. 

The defendant called a witness, a laborer, 
who testified that he saw Tucker on East 
Newton Street just after he had turned off 
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South Avenue, that he had come from the 
direction of Auburndale and not from the 
direction of the Page house, that it was 
then between twenty and twenty-five min- 
utes past twelve, and that he fixed the 
time from the fact that he himself arrived 
at the barn at Cutter’s Corner at twelve 
o’clock, and found his dinner waiting for 
him, and also that he looked at his watch 
a few minutes after Tucker went by and 
that it was then half-past twelve. 

This witness illustrated very interestingly 
the workings of the human mind when it is 
surrounded by a continuous discussion of 
some question of great importance. This 
man’s daughter was a witness for the de- 
fendant and testified to seeing Tucker on 
the bridge that day. There seemed to be 
little doubt but that the witness was trying 
to tell the truth and that he believed what 
he was saying. Yet it appeared from state- 
ments made by him to credible witnesses 
from a deposition of his and from his sworn 
testimony before the grand jury, that there 
had been a gradual progress to this definite 
conclusion from a very hazy starting-point. 
When first interrogated by his employer 
shortly after the murder, he said that he 
had seen a young man on the day of the 
murder but couldn’t say that it was Tucker, 
nor could he say when he saw him. Two 
weeks later, after the preliminary hearing 





in the case at which his daughter testified, | 


he first came to the conclusion that he had 
really seen Tucker on East Newton Street, 
but he could not then say what direction 
he had come from. He then began to work 
out the time; his first approximation was 
somewhere between twelve and one; he tes- 
tified to the grand jury that his idea of time 
was all an estimate, and that he did not 
look at his watch between five minutes of 
twelve and one o’clock. On the witness 
stand at the trial after the lapse of ten 
months he remembered for the first time 
that he looked at his watch at half-past 
twelve and so was able to fix the time that 
he saw Tucker almost to the minute. It is 


| best. 
| only from casual observation several months 


not uncommon to find a witness believing 
after a time that he has seen things that he 
has heard frequently spoken about, but it 
is seldom that the different stages of the 
formation of a belief can be traced as 
closely as here. 

One of the most interesting contests in 
the case centered about the Canadian stick- 
pin found in Tucker’s pocket. The Gov- 
ernment produced very positive testimony 
that it was the pin which had been in Miss 
Page’s pin-cushion until just before the 
murder, and it was identified by certain 
peculiarities of the stem and point as well 
as by its design. The defendant claimed, 
however, that it was his pin and that he 
had owned it for several years. Clearly, if 
this claim of the defendant was proved to 
be false, and the jury was satisfied that the 
pin belonged to Miss Page, from these two 
circumstances alone, the conclusion was ir- 
resistible that the defendant was the assas- 
sin. ‘Counsel for the defendant in opening 
their case stated that they would prove that 
Tucker had owned the pin for several years; 
that he habitually wore it in the front of a 
yachting cap which he used to wear when 
employed about the boathouses on Charles 
River, and then called a large number of 
the defendant’s friends to testify that they 
had seen him wearing it. It was in this 
connection that the skill of the Attorney- 
General as a cross-examiner was seen at its 
All of these witnesses were testifying 


| or years previously, and those who at- 





tempted to state positively that it was the 
same pin at once found themselves in great 
difficulties. The net result of the testi- 
mony of the group of friends was, that 
several declared positively that it was not 
the pin that they had seen Tucker wear, 
and the remainder stated that it resembled 
a pin that Tucker had worn. But all the 
witnesses testified that the pin to which 
they referred which they had seen on Tucker 
was an enamelled pin in the shape of a shield 
with a crown on top and having some for- 
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eign design or coat-of-arms, and all said 
that they had never seen him wear but one 
pin of that description. In connection with 
this testimony, there was an incident which 
in many ways was one of the most pathetic 
in the trial, when the defendant’s mother, 
after testifying that she knew it was his 
pin because she had worn it herself several 
times, upon being shown by counsel for the 
defendant the pin in question and another 
pin somewhat similar but larger and of a 
different color and different material, 
pointed out the wrong pin as the one that 
her son had owned. The Government re- 
plied to this testimony about the pin by 
offering the negative of a photograph taken 
of Tucker in a group at a boathouse on the 
river, wearing the yachting cap referred to, 
and showing a pin worn in the front of it 
in the same way the witnesses had de- 
scribed Tucker wearing the pin of which 
they had spoken. An enlargement of the 
negative showed that it was an enamel pin 
in the shape of a shield with a crown on 
top, but bearing the Spanish coat-of-arms. 
Thereupon the defence produced the very 
pin which the photograph represented, and 
then argued that it was so different from 
the Canadian pin that the witnesses for the 
defendant could not have referred to the 
Spanish pin when they were testifying. If 
upon this testimony the jury was satisfied 
that the pin found in Tucker’s pocket was 
Mabel Page’s, and after listening to the 
evidence it is hard to see how they could 
have arrived at any other result, the con- 
clusion from this point alone that the de- 
fendant was guilty was irresistible. The 
critics of circumstantial evidence should 
note that the question whether the pin be- 
longed to Mabel Page or the defendant was 
settled solely and wholly by direct evi- 
dence. 

The entire trial was marked with that 
dignity and solemnity which is a character- 
istic of the Massachusetts courts. There 
were no theatrical or sensational gallery 
plays and no unseemly bickerings between 





counsel. The case was fairly tried upon 
the evidence. The defendant was repre- 
sented by able and devoted counsel. There 
was no attempt made by the prosecution to 
introduce any detrimental facts of the de- 
fendant’s past life. There was a strong 
current of sympathy for the parents and 
brother of the accused, which, however, did 
not warp the judgment of the Court or 
jury. 

The jury was a remarkably representa- 
tive one and composed of men who were not 
afraid to do their duty as they saw it. In 
the early stages of the trial, the Govern- 
ment was severely criticised for not chal- 
lenging one of the members of the panel, a 
retired minister. When the Court was 
questioning the jurors as to their opinions 
and bias, this juror replied in substance that 
he would not convict in a capital case un- 
less the evidence was overwhelming, yet 
that was the type of man that the Govern- 
ment wished to have upon the jury. This 
murder was one entirely without palliation 
or excuse, starting with a cowardly blow in 
the back. If the defendant was guilty, he 
was guilty in the first degree. There was a 
strong feeling, however, that the jury might 
be sufficiently moved by the sympathetic 
elements in the case to find some way to 
report a verdict in the second degree; but 
the jury took the law as it was most clearly 
given to them by the Court; they had 
sworn on their oath to give their verdict 
according to the law upon the evidence, 
and they did. Theirs was no hasty conclu- 
sion. They returned twice into court for 
further instructions on the question of what 
constituted a deliberate murder before they 
reported their solemn verdict. 

At the present writing, a motion for new 
trial is pending, and if that is denied, un- 
questionably the counsel for the defendant 
will take the exceptions which they saved 
at the trial to the Supreme Court of the 
Commonwealth, and possibly to the Su- 
preme Court of the United States. 

Boston, Mass., Feb., 1905. 
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MARTIN VAN BUREN, THE LAWYER 


By ApRIAN H. JOLINE 


HE name of Martin Van Buren has 
been obscured and his fame as a 
lawyer has been dimmed by the persistent 
injustice of posterity. Nothing is more un- 
fair than the judgment of an indifferent 
public concerning a man who did not carry 
his success to a dramatic climax. The 
majority of us have no time to waste in the 
appreciation of men who have suffered 
defeat; and Van Buren, after a life of 
triumphs, was defeated at the end. The 
career which goes on from victory to victory, 
and terminates at the supreme moment— 
the career of such men as Lincoln, Garfield 
and McKinley—is secure and the decision 
of the world gives to them the crown of 
immortality. It was not the fortune of 
Van Buren to preserve his hold upon the 
imagination of succeeding generations. 
Few men of the present comprehend the 
truth that Martin Van Buren was a great 
lawyer in the days when lawyers needed 
something more than a copy of the Code, 
Abbott’s Forms, and the latest edition of 
White on Corporations to qualify them for 
successful practice; when it was not neces- 
sary to search through hundreds upon hun- 
dreds of volumes in order to ascertain in 
how many different ways the courts have 
decided the same question; but when 
original thought and creative genius were 
requisite for leadership in the battles of 
the bar. People think of him as a politician 
who was styled ‘‘The Kinderhook Fox” and 
“The Little Magician”; supposed to be 
cunning and devious in his methods; who, 
as they are inclined to believe, reached the 
highest place in the land by adroit manipula- 
tion and sedulous self-seeking. They regard 
him as one who was, in the vernacular, a 
skilful wirepuller; master of the arts by 
which the people are often deceived into 
promoting a charlatan, a trickster, and a 
shallow and plausible manager of men, to 





the loftiest positions in the commonwealth. 
The fallacy of this judgment has been ad- 
mirably demonstrated by our fellow-lawyer, 
Edward M. Shepard, in his masterly biog- 
raphy of Van Buren which many compe- 
tent critics regard as the best of the Amer- 
ican Statesmen Series. 

But we are not concerned at present with 
Martin Van Buren, Senator of the United 
States, Governor, Secretary of State, Vice- 
President, and President: we are dealing 
only with Martin Van Buren, counsellor at 
law, who was at twenty-six Surrogate of 
his County, at thirty a member of the highest 
appellate court of his State, at thirty-three 
Attorney-General of New York; and until 
his election as Governor one of the busiest 
and most prosperous members of the bar. 
From 1828 until his death in 1862 he gave 
no time to the law. To him who looks 
upon a professional life as an ideal one, it 
may be permitted to regret that he bar- 
tered for the uncertain and illusive rewards 
of politics the glorious years which might 
have been given to the noble work of an 
able, independent, high-minded and con- 
scientious advocate. Is the memory of the 
politician, often obscured by erroneous 
opinion, but lasting in a sense, better than 
the memory of the great lawyer? In later 
generations the fame of such men as George 
Wood, Charles O’Conor, William Curtis 
Noyes, and Nicholas Hill will surely be of no 
less value than that of the men who 
wandered from the law into the benighted 
regions of politics. 

Van Buren was the son of a farmer of 
moderate means, and he had neither the 
benefits nor the disadvantages of a college 
education. When at fourteen he left the 
Kinderhook Academy, he began the study 
of the law with Francis Silvester, who is 
almost invariably styled in sketches of 
Van Buren, as “a respectable lawyer of 
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Kinderhook,’’ and he was for one year a 
student in the New York office of William 
P. Van Ness, afterwards United States 
District Judge. Van Ness was only four 
years the senior of his student and, accord- 
ing to Hammond, the historian of early 
New York politics, he was ‘‘one of the most 
shrewd and sagacious men that the State of 
New York ever produced.” I am not pre- 
pared to say that every lawyer should have 
a college training, but the conditions to-day 
are not the same as those of 1802. Colleges 
then were materially different from the 
colleges and universities of to-day. I doubt 
if Van Buren would have been any more or 
less successful if he had been a college man. 
As to a clerkship in an office in New York 
City, I am convinced that it helped him. 
We city men recognize the fact that the 
country lawyer is usually better founded in 
the principles than the busy men of the 
metropolis who are compelled to concern 
themselves more about the doing of a thing 
than about the technicalities of the per- 
formance. The magnates of finance in New 
York City care very little about the niceties 
of the law; they want to achieve results. In 
1802 there was not so much difference be- 
tween the legal business of the city and 
that of the country; but yet I think the 
year’s work in New York was of advantage 
to Van Buren, although he says himself 
that Van Ness did not have much business. 

He was licensed as an attorney in No- 
vember, 1803, and opened an office in his 
native village in association with his half- 
brother, James I. Van Alen. At the next 
term of the county courts he was admitted 
as attorney and counsellor, and in February 
1807, he reached the ultimate stage of 
professional standing, the office of Coun- 
sellor in the Supreme Court. In those days 
they were fond of fine distinctions in the 
grades of lawyers; they had not learned 
that the lawyer finds his level by the force 
of his intellect rather than by the title which 
he bears. In 1808 he was appointed Surro- 
gate of Columbia County and served until 





1813. In 1809 he removed to Hudson and 
became a partner of Cornelius Miller, the 
father of Judge Theodore Miller whom most 
of us remember as a Judge of the Court of 
Appeals. It is perhaps almost undignified 
to refer to the fact that Van Buren and 
Miller did what is called a ‘‘ paying business.”’ 
It is very pleasant to think of our profession 
only in its loftier aspects, but we cannot 
deny that there is a financial element about 
it which is not devoid of serious interest. 
The question of pay cannot be overlooked; 
and it is no mean test of the ability of the 
men who try and argue causes, this test of 
the sums which clients are willing to pay 
for their services. At the age of forty-six 
he was compelled by the exigencies of public 
life to relinquish private practice. He had 
amassed what was at that time a com- 
fortable fortune, acquired by faithful and 
distinguished professional labor. 

In the autobiography, he sums up his 
legal life thus: ‘‘ For my business I was to a 
marked extent indebted to the public at 
large, having received but little from the 
mercantile interest or from corporations, and 
none from the great landed aristocracies of 
the country. It was notwithstanding fully 
equal to my desires and far beyond my most 
sanguine expectations. I was not worth a 
shilling when I commenced my professional 
career. I have never since owed a debt that 
I could not pay on demand nor known what 
it is to be without money, and I retired from 
the practice of my profession with means 
adequate to my own support and to leave to 
my children not large estates but as much 
as I think it for their advantage to receive.” 

The bar of Columbia County has always 
been conspicuous for ability, but it was un- 
usually brilliant in the early days of the 
nineteenth century. Jacob Rutsen Van 
Rensselaer, Ambrose Spencer, Thomas P. 
Grosvenor, William W. Van Ness,—who 
must not be confounded with Van Buren’s 
preceptor—and Elisha Williams made it 
famous all over the State, and indeed among 
lawyers all over the country. Those who 
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have a liking for the stories of the lives of 
lawyers will find its history well told in the 
privately printed book of Peyton L. Miller,— 
the grandson of Van Buren’s partner, 
Coruelius Miller—entitled ‘‘A Group of 
Great Lawyers of Columbia County, New 
York,” printed in the neat and attractive 
style of the De Vinne Press. There you 








Buren was employed in the trial of almost 
every important cause that was tried in 
Columbia County until he removed to 
Albany, and generally opposed to Williams. 

Van Buren was a plebeian, a Democrat; 
Williams, an aristocrat and a Federalist. 
He was a worthy foe. The best comparison 
of the two men was drawn by Benjamin 
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may read of Van Buren, of Tilden, of the 
Livingstons, of the Spencers; of the mul- 
titudinous Van Nesses and Vanderpoels; 
and of the mighty Williams. The tradition 
of Williams still survives. Raymond, the 
biographer, who wrote more than fifty years 
ago, says that after Van Ness was made a 
Judge of the Supreme Court in 1807, Van 





Franklin Butler, the partner of Van Buren 
from his admission to the bar until 1828 and 
a student in the office of Van Buren & 
Miller, a member of the cabinet of Jackson 
and of Van Buren, and Van Buren’s most 
intimate friend. ‘‘Never,’’ said Butler, 
‘‘were two men more dissimilar. Both were 
eloquent, but the eloquence of Williams was 
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declamatory and exciting; that of Van Buren 
insinuating and delightful. Williams had 
the livelier imagination; Van Buren the 
sounder judgment. The former presented 
the strong points of his case in bolder relief, 
invested them in a more brilliant coloring, 
indulged a more unlicensed and magnificent 





it to his purpose, and in working into the 
judgments of his hearers the conclusions of 
his own perspicuous and persuasive reason- 
ing.’’ There is an ancient story which ex- 
presses the truth more concisely than the 
stately, old-fashioned phrases of the great 


Reviser. Williams is reported as saying 





ELISHA WILLIAMS 


invective, and gave more life and variety 
to his arguments by his peculiar wit and 
inimitable humor; but Van Buren was his 


superior in analyzing, arranging and com- | 


bining the insulated materials, in comparing 
and weighing testimony, in unravelling the 
web of intricate affairs, in eviscerating truth 
from the mass of diversified and conflicting 
evidence, in softening the heart and molding 





tersely of his rival: ‘“‘I get all the verdicts 
and you get all the judgments.”’ 

Van Buren himself says of Williams: ‘‘I 
invariably encountered him with more 
apprehension at the circuits than any of 
the great men I have named, and I am sure 
I speak but the opinion of his professional 
contemporaries when I say that he was the 
greatest nisi prius lawyer of the New York 
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bar. * * * It seemed scarcely possible 


to excel his skill in the examination of 
witnesses or of his addresses to the jury, but 
with these his ambition seemed satisfied; 
for arguments at the Term he was seldom 
well prepared and far less successful.” 


Do you ever take down from the shelves 
the dingy volumes of Johnson or of Cowen, 
whose wretched law-calf binding comes off 
on your hands and your coat, and skim 
through the contents for the mere pleasure 
of it? It is like the study of the mastodon 
by the paleontologist. If a man cites 
Johnson or Cowen now-a-days, his adversary 
is adamant and the judges talk among them- 
selves about something contemporaneous. 
You might as well quote the Year Books, or 
refer to East or Hobart or Plowden. But 
there is in all the old reports abundant mate- 
rial for delightful study. It may be that they 
are not what might be styled “‘light litera- 
ture,’ but they are infinitely moresuggestive, 
more stimulating to the imagination, and 
indeed more instructive than the one hun- 
dred and odd volumes of New York Reports, 
or the latest volume of the Federal Reporter. 
You cannot fail to discover that there were 
giants in those days—giants at the bar and 
on the bench—and you may measure their 
stature. In those historic days, briefs were 
not prepared by clerks or opinions dictated 
to stenographers; counsel were not held 
down to hours or minutes; judges did not 
move uneasily in their seats and throw aside 
the records as a signal for the termination 
of an argument too prolix. The highest 
energies of the courts were not devoted to 
the question whether or not the cause was 
technically before them, and matters of 
large importance were accorded the full 
measure of consideration, as when the 
Court of Appeals gave an entire term to the 
case of Curtis v. Leavitt which involved 
$1,500,000 and devoted two-hundred and 
ninety-seven pages of the 15th N. Y. to the 
statement and the opinions. I do not mean 
to be understood as presuming to utter a 





word of criticism upon our courts of to-day 
or upon counsel of the present. The whole 
country and its business have grown so 
enormously that speed has come to be a 
necessity. The volume of litigation, the 
magnitude of amounts, has continually in- 
creased, but the day is still but twenty-four 
hours long and it cannot be made longer 
by legislatures or even by Congress, not- 
withstanding the Interstate Commerce clause 
of the Federal Constitution. If the stately 
and solemn lawyers or the grave and delib- 
erate judges of the olden time could be 
brought in contact with the conditions of 
the present, they would gasp with breathless 
amazement, fly to their libraries, and perish 
from intellectual apoplexy. In those times 
the courts were almost as full of ejectment 
suits as they now are of suits to recover 
damages for personal injuries, those ob- 
structers of the calendars and encouragers 
of fraud, perjury, champerty, and main- 
tenance. The progress of the ages seems 
to make the world wither and the individual 
more and more, so that disputes about land 
have practically disappeared, and questions 
about personal injuries appear to have 
supplanted them, not to the benefit of the 
bar. We have become divided between 
real lawyers and ambulance lawyers. It is 
difficult to imagine Hoffman, Radcliff, Van 
Vechten, Van Buren, Livingston, Cady and 
Jordan contending over problems of con- 
tributory negligence and the vagaries of 
guards and motor-men. 

An examination of the books reveals that 
at twenty-six, Van Buren was already argu- 
ing casesin the Supreme Court and was either 
with the famous Williams or against him. 
Evidently he had made his mark, and 
friends and neighbors, whose judgment is 
usually sound, estimated him at his true 
worth. 

He asserts that he was extremely un- 
willing to accept political office, but circum- 
stances compelled him to become a candi- 
date. In November, 1812, he took his seat 
as Senator from the Middle District and 
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thus became a member of the Court for 
the Correction of Errors‘ and Trial of Im- 
peachments, that odd tribunal composed of 
the Chancellor, the Judges of the Supreme 
Court, the Lieutenant-Governor, and the 
thirty-two Senators, of which might be said 
what has been said of the Court of Errors 
and Appeals of New Jersey, that it was too 
large for a court and too small for a town- 
meeting. In the reports appear some in- 
teresting opinions by him, interesting fre- 
quently as indicating the grim delight he 
had in punishing that luminary of the law, 
the Federalist, Kent. 

We look at these old opinions and the 
abstracts of the arguments of counsel, and 
we are apt to think that in those ancient 
times lawyers were far more learned and 
courts far more astute than they are in this 
twentieth century. It may be so far as 
the lawyers are concerned, but we must not 
forget that men used to lead what is now 
called ‘‘a simple life’’ and that the complex- 
ities of this generation were wholly unknown 
in those halcyon days. The manifold com- 
plications of this generation would have 
bewildered the lawyers of the olden times. 
The subtle questions which agitated our 
courts a century ago have long since been 
relegated to obscurity. Our courts must 
needs deal with modern problems, and they 
endeavor to decide them according to their 
view of what is right—often, however, if I 
may be permitted to express an humble 
opinion, giving their judgment in favor of 
what they happen to think is right in the 
particular case before them, rather than 
with regard to rule and precedent. 

In February, 1815, Van Buren was chosen 
the successor of the distinguished Abraham 
Van Vechten as Attorney-General—an office 
which was considered to be of such eminence 
and importance that only lawyers of the 
greatest reputation were selected to fill it. 
While a Senator of the United States, he 
had a narrow escape from occupying a seat 
on the bench of the United States Supreme 
Court. 





In dealing with Van Buren as a lawyer, 
it is not easy to refrain from quoting the 
words of Mr. Shepard. ‘‘Van Buren’s work 
as a lawyer,” he says, “brought him some- 
thing besides wealth and the education and 
refinement of books, and something which 
neither Erskine nor Webster gained. The 
profession afforded him an admirable dis- 
cipline in the conduct of affairs; and affairs, 
in law as out of it, are largely decided by 
human nature and its varying peculiarities. 
The preparation of details; the keen and 
far-sighted arrangement of the best, because 
the most practicable plan; the refusal to 
fire off ammunition for the popular applause 
to be roused by its noise and flame; the 
clear, steady bearing in mind of the end to 
be accomplished, rather than the prolonged 
enjoyment or systematic working out of in- 
termediate processes beyond a utilitarian 
necessity—all these elements Van Buren 
mastered in a signal degree, and made in- 
valuable in legal practice.’’ It is said of 
him that he was not an orator, but he per- 
suaded men. They thought much more 
then of what may be called “‘fine speaking”’ 
than we do, and Van Buren was not of the 
order of speakers who arouse the tears and 
applause of jurymen and spectators; but 
he was effective and he had the art which 
made the British juryman disparage Scarlett 
in comparison with Brougham. We have 
only tradition to tell us of his exploits in 
the trial courts, for none of his addresses to 
juries were ever reported. 

It was said of him that whether before a 
jury or the court in banc he particularly 
excelled in the opening of his subject. The 
facts out of which the questions for discus- 
sion arose and the mode in which he in- 
tended to treat them were always stated 
with great clearness and address. Un- 
doubtedly this careful lucidity of statement 
was a great factor in his power. We all 
know that the statement of facts is usually 
the most important part of any argument 
and that causes are won oftener on the 
“statement” than on the marshalling of 
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authorities, mainly perhaps because the 
judges generally know more law than we 
do but not so much about the facts of our 
case. William Allen Butler always preferred 
to argue for the appellant because it gave 
him the first chance at the facts, always an 
advantage as he learned from his distin- 
guished father who was so unfortunate as 
to bear the same name as a certain Massa- 
chusetts general. If we may judge by his 
political writings, Van Buren was elaborate 
and copious. I have read the autobi- 
ography, and it is amonument of diffuseness. 
He could speak well without much previous 
study, but he was exceedingly laborious 
and industrious, mindful of the value of 
careful preparation. In the ‘Life and 
Letters’’ of Mr. Charles Butler, who was a 
clerk in the office of Van Buren and 
Butler, it is recorded that on the first 
morning of his clerkship “being minded to 
despatch work he rose at half-past four and 
at five in came Mr. Van Buren himself, 
ready for the business of the day.”’ Ina 
letter written at the time, Mr. Butler says: 
‘“‘T rise early, and what is more provoking 
Mr. Van Buren some mornings back has 
risen at half-past four. I rise at five and 
find him up. This morning he rode five or 
seven miles before seven o'clock. I can’t 
imagine what possesses him.’’ He owned 
what in those days was an excellent library, 
and he used it systematically. He seems 
according to those who knew him well, to 
have been fluent and facile; felicitous in 
expounding the intricacies of fact and law; 
mild, insinuating, never declamatory ; going 
to the pith of the subject without the arts 
of rhetoric. 


Many are the tales which are told of his | 


imperturbable demeanor, his adroitness of 
speech, and his amusing non-committalism. 
In all this we may discern only the habitual 
caution of the experienced lawyer, sensible 
of the danger which lurks in loose and 
unreflecting assertion. He was always angry 





at the accusation of non-committalism, 
calling it contemptuously a “party catch- 
word.”’ 

The absorbing work of the politician took 


| Van Buren from the bar all too soon. After 


1828, he belonged to the nation. As 
Holland says, ‘“‘for some years preceding 
his final withdrawal from the bar, his prac- 
tice, it is believed, was unsurpassed in its 
extent and responsibility by that of any 
lawyer in his native State and perhaps in 
the United States.’”” I am loath to leave 
him—a notable character, unjustly decried 
by ill-informed or partisan historians. There 
is no doubt that he deliberately sacrificed 
his chances for the Presidential nomination 
in 1844 by his letter against the annexation 
of Texas, ‘“‘one of the finest and bravest 
pieces of political courage’”’ as Shepard well 
says, and one which “deserves from Amer- 
icans a long admiration.’’ He was never 
non-committal about the essentials. 

In the early days of the rebellion, he was 
patriotic and staunchly devoted to the 
cause of the Union, although sometimes 
unjustly accused of sympathy with secession. 
When his will was opened they found that 
it began in these words: “I, Martin Van 
Buren, of the Town of Kinderhook, County 
of Columbia, and State of New York, here- 
tofore Governor of the State and more re- 
cently President of the United States, but 
for the last and happiest years of my life 
a ‘farmer in my native town, do make and 
declare the following to be my last will 
and testament.’’ And so, at the end, after 
an active career of sixty years, during which 
he had attained the highest rank in his pro- 
fession and the most exalted office in the 
nation, he gave his testimony to the empti- 
ness of honors and the worthlessness of 
political rewards, and ‘‘his dust returned 
to the earth as it was, his spirit to the God 
who gave it.” 


New York, N.Y., Jan., 1905. 
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RESORT TO THE JUDICIARY TO PRESERVE THE PURITY 
OF ELECTIONS 


A Recent Cotorapo Case REVIEWED 


By WiLiiam E. HuttTron 


HOSE who view either withequanimity 

or misgiving the tendency of the 
times to enlarge the use of the writ of injunc- 
tion and to extend it to new purposes will 
find food for reflection in the case of the 
People of the State of Colorado, ex. rel., 
Attorney General v. Tool et al. recently 
before the supreme court of that state. The 
case is of interest for two reasons, first, as 
showing the extraordinarily broad powers 
vested in the supreme court under the pre- 
vailing construction of the state constitution, 
and secondly, as showing the extent to 
which reliance is placed upon the judiciary 
to protect even political rights and liberties 
against designing or corrupt officials. 

We are accustomed to the exercise by the 
courts of a controlling power over executive 
and administrative officers while in the 
performance of certain functions of a non- 
discretionary character. This power how- 
ever has been marked by certain well under- 
stood and well defined limits. Mandamus 
is the process by which it is ordinarily 
exercised, and in a general way the cases in 
which that remedy may be invoked indicate 
the main limitations upon the jurisdiction 
of the courts over executive or administra- 
tive action. These cases disclose inter alia 
three notable limitations upon the issuance 
of this writ. It will not issue in anticipa- 
tion merely of a wrongful action, nor to 
control discretion, nor to compel action 
contrary to law. The first is a leading 
feature of the jurisdiction of the writ al- 
though not universally regarded. Until an 
official has either failed to act when by law 
required to do so or has acted in a wrongful 
manner the general rule is a court will not 
presume to direct him. The court will not 
anticipate that a public official will do other 





than his lawful duty. It presumes that he 
will be faithful to his trust. Such has been 
a hitherto generally understood boundary 
line between judicial and executive authority. 
Of late however in some states there is a 
marked tendency to use the writ of injunc- 
tion to restrain and prevent anticipated 
breaches of public duty. A striking illustra- 
tion of this tendency is to be found in the 
case which forms the subject of this article. 
It is worthy of a full and careful statement.’ 

The State of Colorado, in its sovereign 
prerogative capacity, on the relation of its 
attorney-general, filed its original bill in 
the supreme court of the state, invoking the 
original prerogative jurisdiction of that 
court, as conferred by the terms of the state 
constitution, for the purpose of securing an 
injunction against the various local election 
officials of the City and County of Denver, 
its police officials and divers other lo- 
cal officials and persons to prevent certain 
wrongful and illegal acts threatened and 
anticipated to be committed at the general 
election to be held on November 8, 1904, 
and for certain other relief. The general 
scope and purpose of the bill was to secure 
a judicial enforcement of the various statutes 
of the state relative to the holding of elec- 
tions, the counting of votes, certifying of 
returns and the canvassing thereof. Various 
national, state and local officers were to be 
voted for at said election. 

The theory upon which the bill was framed 
was that a systematic and widespread con- 
spiracy existed among practically all of the 
local officers, including the police, sheriff, 
prosecuting attorney and those specially 
charged with the administration of the 


! The statement is drawn from a brief of the 
Attorney-Gencral. 
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election laws, to procure the commission 
of divers and sundry illegal and fraudulent 
practices, to pollute the purity of the ballot 
box and thereby frustrate the will of the 
lawful voters of the City and County of 
Denver and in turn frustrate the will of the 
people of the State of Colorado. The bill 
disclosed a history of gross, outrageous 
frauds and illegal practices in Denver elec- 
tions for a number of years resulting in the 
practical disfranchisement of the lawful 
voters, and that the officials who were then 
and who would be in charge of the election 
machinery on November 8 represented the 
same political party and were in fact sub- 
stantially the same individual officials who 
had connived at, procured, aided and abetted 
in the perpetration of the frauds and illegal 
practices at prior elections. The bill further 
alleged that the election officials had know- 
ingly and fraudulently caused the registra- 
tion books and lists to be padded with 
fictitious names to the number of at least 
10,000 with the object of causing lawless 
and vicious persons to vote under such 
fictitious registrations by repeating, person- 
ating and the like. 

The gravamen of the bill, in short, was 
that unless the injunctive relief prayed for 
was granted, the state would be powerless 
to prevent the violation of its own election 
laws, or thereafter succeed in punishing the 
violators of such laws through the ordinary 
criminal processes of the state, because of 
the existence of such widespread local 
official conspiracy, not only to frustrate the 
will of the lawful voters, but, in addition, 
to shield from conviction or punishment the 
individuals and instrumentalities employed 
to debauch the ballot box, thereby inflicting 
irreparable wrong and injury to the state 
in its sovereign capacity and as the protector 
of the liberties of its citizens. 

On the 5th of November the court ordered 
that the relief be granted as prayed. Ac- 
cordingly a ‘“‘ Writ of Injunction and Order 
for Additional Relief’’ issued, the injunction 
being directed against the precinct judges 





and clerks of election, the sheriff, the fire 
and police board, the local canvassing board 
and others, in substance as follows: it en- 
joined any interference with or prevention 
of a free, fair, open and lawful election; it 
enjoined the exclusion from the polling 
places of the judge of election appointed by 
the minority republican member of the elec- 
tion commission; it commanded the sheriff 
and fire and police board to issue strict and 
imperative orders to all deputies and mem- 
bers of the police force to protect the re- 
publican judges, clerks, watchers and chal- 
lengers of election in the discharge of their 
duties, and to be prompt and diligent to 
prevent as far as possible any act of force, 
fraud or artifice designed to interfere with 
the exercise of the duties of said officers, and 
to assist them to serve freely and unob- 
structedly until their duties were completed; 
it commanded the subordinate members of 
the police force individually to carry out 
the terms of the order, any other instruc- 
tions or directions, official or unofficial, not- 
withstanding; it enjoined the judges of 
election from so arranging the polling places 
as to prevent the watchers and challengers 
from getting a full and unobstructed view of 
every act performed by the judges of election 
from the opening of the polls until the last 
official act was performed, and from causing 
or permitting to be removed from the polling 
places, any ballot boxes, official records, 
minutes or memorandums so that they might 
not at every instant of time be in the un- 
obstructed view of the watchers and chal- 
lengers of the republican party; it ordered 
that to the end that the court might more 
fully guard the purity of the election, the 
court would appoint two persons for each 
precinct to be suggested to the court by the 
petitioners, and approved by the court, said 
persons to be known as “supreme court 
watchers,’”’ who should have power to be 
and remain at all times during the election 
at the polling place, inside or outside the 
guard rail, to witness all proceedings until 
the sealing of the ballot boxes, and to 
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examine the poll books, tally lists and 
registration books, and in case of challenge 
to compare the description of the proposed 
voter with that given in the registration 
books, in such manner however as not to 
interfere with the fair, honest discharge of 
the duties of the election judges and clerks; it 
commanded the election judges to follow 
strictly the law in regard to the appointment 
of clerks of election, and that in compliance 
with the law they appoint one clerk of 
opposite political faith from that held by 
the other clerk, and “in order to more 
effectually carry into effect this order the 
said judges are required to appoint, as one 
election clerk, the person designated” by 
the republican election judge. The “supreme 
court watchers” were duly appointed and 
performed their duties. 

Attention should be called to the two-fold 
nature of this injunction. In the main it 


commands. the performance in a general 


way and specifically of duties devolving upon 
the several defendants by the election laws. 
In two interesting respects however the order 
goes further. In the first place no provision 
is made in the election laws nor in any other 
legislative enactment for the appointment 
by the court of watchers of election or for 
their presence in the polling place. On the 
contrary the law specifically provides that 
“‘no person other than the election officers 
and the watchers provided by law, and those 
admitted for the purpose of voting, as here- 
inafter provided, shall be permitted within 
such guard rail, except by authority of the 
judges of election, and then only when 
necessary to keep order and enforce the 
law.” * In the second place the election 
laws invest the judges of election with the 
power to appoint the clerks,? whereas the 
court required the judges to appoint as one 
clerk a person selected by one of the judges. 
In these two respects last mentioned the 
order is significant when we come to consider 


1Mills Ann. Stat. of Colorado, Vol. 3, sec. 
1625 X. 
Mills Ann. Stat. of Colorado, sec. 1598. 





| 
| 
| 
| 


later on the nature of the power assumed 
by the court. 

On issuing the above injunction the court 
announced that it expressly reserved full 
jurisdiction of the cause to the end that it 
might make and enforce all other and fur- 
ther orders to secure a full, fair and free 
election, for the safe preservation of the 
election records, together with the power to 
summarily punish any persons violating the 
court’s injunction and order and to make 
other orders in the premises. 

The election was held and notwithstand- 
ing the injunction great frauds were com- 
mitted as in previous elections. After the 
election the court in the exercise of its re- 
served jurisdiction tried numerous election 
judges, clerks and policemen for contempt 
of its orders and punished them. The con- 
tempt established against such persons com- 
monly consisted in knowingly aiding and 
abetting fraudulent voting, the substitution 
of fraudulent votes for valid ones, in inter- 
ference with supreme court watchers or the 
exclusion of the clerk designated by the 
republican minority judge of election. A 
great portion of the court’s time for nearly 
two months after election was devoted to 
the hearing of evidence in the trial of these 
contempt cases. The court further exer- 
cised its reserved jurisdiction by way of 
direction and control of the election com- 
mission or canvassing board during the 
counting, abstracting and certifying of the 
election returns. It appointed its own 
watchers to keep watch over the election 
records and returns and to be present while 
the canvassing of the same proceeded; it 


| commanded that the returns be not un- 


sealed until opened for the canvas; it ordered 
the commission to make the canvas publicly, 
and to give prior notification to the demo- 
cratic and republican parties, and to permit 
at least two representatives of each party 
to be present to watch the canvas; where 
discrepancies occurred in the returns it 
directed the commission as to how it should 
proceed; it enjoined the commission from 
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certifying any returns or issuing any cer- 
tificates of election until ordered to do so 
by the court; it prescribed the form which 
its certificates should take and finally it 
commanded the commission to exclude from 
the abstract of the votes the returns from 
ten precincts on the ground that it appeared 
from the evidence adduced before the court 
in the trial of persons charged with con- 
tempt that the returns from those precincts 
were so tainted with fraud that it was im- 
possible therefrom to determine the number 
of legal votes actually cast for any person.’ 

Let us now consider the source of the 
jurisdiction of the court to issue this extra- 
ordinary writ under the circumstances de- 
scribed. The authority of the court is found 
if at all in Article VI., sec. 3 of the state 
constitution as follows: “It (the supreme 
court) shall have power to issue writs of 
habeas corpus, mandamus, quo warranto, 
certiorart, injunction, and other original and 
remedial writs, with authority to hear and 
determine the same.” The incongruity of 
the association of the writ of injunction 
with the other writs named in this section; 
the mingling without distinction of common 
law and equity processes, of prerogative 
writs and an ordinary judicial writ in the 
same clause, and the impossible charac- 
terization of the writ of injunction as an 
‘original and remedial writ’’ early received 
attention. It would be an interesting study 
to trace the origin and history of this section 
and similar clauses in the constitutions of 
other states. The section is not first found 
in the constitution of Colorado. A sub- 
stantially identical provision is embodied 
in the constitution of Wisconsin and has 


1A direct effect of the exclusion of these ten 
precincts was to change the balance of power in 
the state senate from the democratic to the repub- 
lican party, and thereby insure the confirmation 
of the nominations of two republican supreme 
court judges, to gain whose confirmation there 
was much party solicitude. It had a significant 
influence also in determining the relative political 
strength of the two leading candidates now en- 
gaged in a contest for the office of governor before 
the joint assembly. 





been construed in a number of decisions by 
the supreme court of that state. The first 
case, however, in which the jurisdiction of 
the court to issue the writ of injunction upon 
original application was fully considered in 
that of Attorney-General v. Railroad Com- 
panies! In a very able opinion Chief 
Justice Ryan there points out the peculiar 
association of writs of a different nature and 
the difficulties of construction, and enters 
into an exhaustive treatment of the nature 
and limits of the original jurisdiction con- 
ferred. The conclusion is reached that the 
constitution puts the writ of injunction to 
prerogative uses, and uses kindred to the 
uses of the other writs associated with it, and 
it thereby becomes a quasi prerogative writ. 
Those prerogative uses are such as apper- 
tain to and are peculiarly appropriate to 
the state as a sovereign power. Chief 
Justice Ryan thus explains the original 
jurisdiction of the court: 


“It is therefore plain that the original 
jurisdiction of this court is both legal 
and equitable, within certain limits; 
legal for the use of the common law 
writs; equitable for the use of the 
chancery writ. The use of the former 
must be according to the course of the 
common law courts. The use of the 
latter must be according to the course 
of courts of equity; in each case, subject 
to statutory modifications of the prac- 
tice, which do not impair the jurisdiction 
granted. 

Here are three jurisdictions but one policy; 
to make this court indeed a supreme 
judicial tribunal over the whole state; 
a court of last resort in all judicial 
questions under the constitution and 
laws of the state; a court of first resort 
in all judicial questions affecting the 
sovereignty of the state, its franchises 
or prerogatives, or the liberties of its 
people. 

Here are several writs of defined and certain 


. 26 Wisc. 425 (1874). 
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application classed with one of vague 
import. We are to be guided in the 
application of the uncertain, by its 
certain associates. The joinder of the 
doubtful writ with the defined writs 
operates to interpret and restrict its 
use, so as to be accepted in the sense 
of its associates ; so that it and they may 
harmonize in their use for the common 
purpose for which it is manifest that 
they were all given. And thus for this 
use and for this purpose, the constitu- 
tion puts the writ of injunction to 
prerogative uses and makes it a quasi 
prerogative writ. 

The writs are given to the circuit courts 
as an appurtenance to their general 
jurisdiction; to this court, for jurisdic- 
tion. Those courts take the writs with 
unlimited original jurisdiction of them, 
because they have otherwise general 
original jurisdiction. Other original 
jurisdiction is prohibited to this court, 
and the jurisdiction given by the writs 
is essentially a limited one. Those 
courts take the prerogative writs as part 
of their general jurisdiction, with power 
to put them to all proper uses. This 
court takes the prerogative writs for 
prerogative jurisdiction, with power to 
put them only to prerogative uses 
proper.”’ 


This view of the original jurisdiction of 
the court was subsequently approved in the 
Colorado case of Wheeler v. Irrigation Co.’ 
That court said that “original jurisdiction 
of the writs mentioned except in cases 
presenting some special or peculiar exigency, 
should not be here assumed, save where the 
interest of the state at large is directly in- 
volved; where its sovereignty is violated, or 
the liberty of its citizens menaced; where 
the usurpation or the illegal use of its 
prerogatives or franchises is the principal and 
not a collateral question.”’ The court also 


~ gq Colo. 248. 





suggests that in a proper case ‘‘a citizen in- 
terested could probably institute the pro- 
ceeding in the name of the people without 
consulting with the attorney-general.”’ 

Without entering in detail into the facts 
and issues in the different cases where the 
courts: of Wisconsin and Colorado assumed 
or refused to assume original jurisdiction, it 
is to be observed that the discussion in the 
various cases as to the nature of the original 
jurisdiction bestowed by the constitution 
turns upon the question what matters may 
come before the court as a court of first 
resort as distinguished from those matters 
which may come before it as a court of last 
resort or as an appellate tribunal. As was 
said in Attorney-General v. Railroad Com- 
panies this section of the constitution had 
the effect of making the supreme court a 
court of first resort with reference to a certain 
class of judicial questions, to-wit, judicial 
questions affecting the sovereignty of the 
state or the liberties of its people. It does 
not appear to have been conceived that the 
grant of certain original jurisdiction had 
the effect of making any matter judicially 
cognizable which otherwise would not have 
been, in other words, of enlarging the field 
of judicial power or the function of the 
judiciary as one of the three great depart- 
ments of government. Thus in Attorney 
General v. Railroad Companies the court 
having decided that the case was one for the 
exercise of original jurisdiction then proceeds 
to inquire whether it was one for equitable 
cognizance. It was assumed that even the 
supreme court had no jurisdiction unless the 
case was one within the established bounds of 
equity jurisdiction. The question being in 
that case, whether equity had jurisdiction 
to enjoin the usurpation, excess or abuse of 
a corporate franchise, it was held that it 
had. 

But the case which was particularly urged 
upon the supreme court of Colorado as 
supporting its jurisdiction to issue the in- 
junction which it did issue was that of 
State ex rel. Attorney-General v. Cunning- 
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ham, Secretary of State.'' In that case the 
supreme court of Wisconsin in the exercise 


| 


of its original jurisdiction, issued an injunc- | 


tion restraining the secretary of state from 
carrying into execution an act commonly 
known as the “‘ Apportionment Act,” on the 
ground that it was unconstitutional, and 


more particularly that he refrain from giving | 
the notices of the election of members of | 
the senate and assembly as apportioned and | 


districted by said act. The main contention 


| the constitution. 


made before the court was that the legislative | 
apportionment of the state into districts was | 


not a matter of cognizance in a court at all, 
but was political or legislative in its character 
in the sense of being non-judicial. The 
court however held that in a case where the 
question arose merely as an incident to the 
court’s jurisdiction over the conduct of a 


as a case in which the Wisconsin court 
founded its power to take jurisdiction as a 
court, and indeed as a court of first resort, 


upon the fact that the essential subject 


matter involved was the ‘“‘liberties of the 
people.”” Thus it was maintained with 
great boldness that jurisdiction over all 
questions whatsoever involving the liberties 
of the people is embraced in this substantive 
grant of power to the supreme court by 
These original prerogative 
powers it was said are sui generis and cannot 
be exercised by any other tribunal in the 
state. The rules which affect the exercise 
of equity jurisdiction were said to have no 
application when this power is invoked. 
In this country where the functions of 


| government are separated to a great extent 
| by constitutional requirement, and legis- 


purely non-political ministerial officer acting | 


without discretion, it was its duty to pass on 
the constitutionality of the statute. It is 
unnecessary here to consider the soundness of 
this view. The court also carefully con- 
sidered whether the issues before it involved 
the sovereignty of the state or the liberties 
of the people, and because it found that 
they were involved it took original jurisdic- 
tion. On a proper reading of the opinions 
in the Cunningham case, it is not to be in- 
ferred that the court took the view that its 
judicial power attached to the case because 
the liberties of the people were involved, 
thus treating the “‘liberties of the people” 
in and of themselves as an independent and 
distinct subject-matter of jurisdiction. 
Rather the implication of the liberties of 
the people was treated merely as a criterion 
of original jurisdiction as distinguished from 
appellate jurisdiction. The late Wisconsin 
case of State ex rel. Cook v. Houser? shows 
in very clear language that no such inference 


lative, executive and judicial powers are 
distributed amongst distinct departments, a 
more revolutionary principle of law it would 
seem can hardly be imagined. So extra- 
ordinary is this claim of power for the court 
that it is not to be wondered at when in 
addition it is said that this original jurisdic- 


| tion which we have been considering is con- 


current with that of the legislature. And 
so when it was pointed out that the constitu- 
tion provides that “‘the general assembly 
shall pass laws to secure the purity of elec- 
tions, and guard against abuses of the elec- 
tive franchise’’* and it was claimed that 
the legislature has exclusive jurisdiction over 
the matters therein enjoined to be done as 
to when and how they shall be done it was 
answered: ‘‘The direction to the legislature 
to pass laws for securing the purity of the 
ballot was not designed to deprive the state 
supreme court of any jurisdiction conferred 


| upon it by other portions of the fundamental 


as above suggested can be made as to the | 
| general supervising power and original juris- 


position of that court. 


But the Cunningham case was in effect | 


urged before the supreme court of Colorado 


151 N. W. Rep. 724; 81 Wisc. 440. 
2 100 N. W. Rep. 964. 


law. The enforcement of statutes in the 
premises would be merely cumulative to the 


diction with which the court is clothed. It 
is also worthy of notice that the legislature of 


1 Const. Art. VII, sec. rr. 
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Colorado has never attempted to declare | 


that the statutes framed to secure honest 
elections should be deemed exclusive, and 
that courts should not exercise jurisdiction 


in that behalf, except as authorized by the | 


legislature. Conceding arguendo that such 
a prohibitory statute would be valid if 
enacted, its non-existence is a controlling 
factor in favor of the jurisdiction here 
assailed.’’' These high prerogative powers 
with which the supreme court is clothed are 
it issaid the same prerogative powers which 
belonged to the King of England before the 
separate existence of the Court of King’s 
Bench orChancery andatthetime of the Aula 
Regia where in theory the king always pre- 
sided as the fountain of justice, and ex- 
pounded and enforced the law. Under that 


only to correct errors in judicial proceedings, 
but other errors and misdemeanors extra 
judicial tending to the breach of peace or 
oppression of the subjects, or to the raising 
of faction, controversy, debate, or to any 
manner of misgovernment, so that no wrong 
or injury, either public or private, can be 
done, but it shall be (here) reformed or 


tive officers were commanded to do their 
duty ; that the exercise of their discretion was 
in some respects controlled by the orders of 
the court; that they were in some instances 
compelled to act in violation of the duties im- 
posed upon them by statutory enactment; 


| and that they suffered interference and con- 


trol while in the performance of other duties 
devolved upon them by statute. After 
acting, while acting and in anticipation of 
their acting they were at all times under the 
direct supervision of the court. We find 
that contrary to generally accepted prin- 
ciples, the process of the court issued to 


| prevent crime pure and simple, although no 


circumstances involving any of those classes 
of rights such as ordinarily call for the inter- 


| position of a court of equity were present. 
theory to the court “belongs authority not 


We find further that the legislature enacted 


| an elaborate system of laws to protect the 


punished by due course of law.” ” Need- | 
less to say the Aula Regia was before the | 


days of Montesquieu. 

So much for the powers claimed for the 
supreme court of Colorado. The court has 
not yet handed down an opinion and hence 
we do not know to what extent, if at all, 
the court will accept the views which were 


political liberties of the people, and yet the 
court assumed to add to such laws or change 
or defeat them in the exercise of a con- 
current power to protect those same liber- 
ties. It may well be doubted whether a 
state can invest such powers in a court in 
so broad a field as is covered by matters 
touching ‘‘the liberties of the people’’ and 
yet retain in its essential substance the 


| principle of the separation of the powers of 


presented to it as to its original jurisdiction. | 


Let us however now consider some aspects 
of the circumstances and effects of the 
issuance of the writ of injunction and other 
orders by the court. We find that under 
circumstances where there was no dispute 
as to the existence or construction of any 
law, and where no wrong had actually been 
committed, public executive and administra- 


1 Quoted from the brief of the Attorney-Gen- 
eral. 

2 Quoted in the brief of the Attorney -General 
from Bagg’s case, 11 Coke 93B. 





government, for, the protection of ‘‘the 
liberties of the people,’”’ it would seem, 
broadly speaking, covers the whole object 
and end of a free government. It does not 
help matters to say as was said to the court 
that there is a resort simply to a “judicial 
enforcement”’ of the laws. Strictly speaking 
there can be no such thing as a judicial en- 
forcement of any law or the judicial protec- 
tion of constitutional rights and liberties 
unless these laws or rights and liberties come 
before the court in the form of a judicial 
question and arise in a judicial proceeding. 
Until they do they are not susceptible of 
the exercise of judicial power at all. What 
are judicial questions and judicial proceed- 
ings is often a matter of doubt, but the broad 
fundamental demarkations of what con- 
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stitutes judicial as distinguished from legis- 
lative and executive questions, proceedings 
and powers are pretty well defined and 
understood. 

Let us consider the situation which was 
before the court when its jurisdiction was 
invoked. It is difficult to conceive of any 
matters of fact, any probable contingencies, 
any considerations of policy, any anticipated 
dangers to the liberties of the people which 
were before the court, which had not also been 





before the legislature when it enacted what | 


appears to be a complete code of laws for the 
control of elections and the protection of the 
political liberties of the people. It must be 
assumed that it did not choose to add more to 


what it enacted. Among other things it fixed | 


certain definite penal sanctions to insure 
the enforcement of the laws. The court 
by issuing its injunction simply added to 
those sanctions. Under the circumstances 
was that not a simple piece of judicial 
legislation ? 


For note that the penalty im- | 


posed by the statute and by the court for | 


disobedience of the one and of the other 
was imposed for breach of the same duty, 
the duty to the state to obey the statute. 
Quite different are all those cases where there 
is a duty not only to the state but also to a 


private party and the court having proper | 
cognizance of the latter in the performance | 





| 


of its ordinary judicial function restrains | 
. . . | 
the commission of what constitutes not only | 


a private wrong but also a crime. 


We have | 


here a clear instance of a court of equity en- | 
joining a crime where none but public and | 


purely political rights were involved and 
where no conceivable grounds of ordinary 


equitable jurisdiction existed. The prospect | 


of a more speedy and certain punishment 


had possibly some deterrent effect upon | 


those who inclined to commit frauds, but 
the question naturally comes to mind, why 


did not the legislature make some provision | 


for such more speedy and certain punish- 
ment if it was its desire that disobedience 
of the law should be punished in that 
manner? It would seem that the court 


might well have acted upon the principles 
it laid down for the guidance of inferior 
courts in the following language: 

““However desirable or convenient it 
might be to put a stop to criminal practices 
(in this instance gambling) by invoking the 
extraordinary writ of injunction, we cannot 
permit the constitutional and statutory 
rights of individuals to be thus violated. We 
cannot allow the writ of injunction to usurp 
and take the place of the orderly processes 
of the criminal law which the constitution 
and the legislature have provided. Such a 
course as the district judge adopted, if 
approved by us, would make of a single judge 
both court and jury in the trial of a criminal 
action whose sole object is to punish one for 
committing a crime; and if a defendant re- 
fused to obey his injunctive order, there 
could be no redress from a_ sentence for 
contempt imposed for its violation. Such 
an unlimited power is too great to confer, 
at least it has not yet been intrusted, to any 
judge or court by the constitution or laws 
of this state.”’ * 

Are not these same observations fairly 
applicable to two judges who form the 
majority of a court even though the court be 
the highest judicial tribunal in the state? 
The court might also have said that the 
primary function of a court is the exercise 
of judgment, that of the executive, action, 
and that in cases where the law is clear, 
simple and positive, where there is no need 
of construction, and no difficulty in the 
application of the law to facts, the naked 
enforcement of the law becomes purely an 
executive function. The truth is that the 
court by the process of injunction is as help- 
less as the legislature is helpless to compel 
enforcement of the law. The nature of the 
case requires reliance, first, upon the in- 
tegrity and law-abiding inclination of execu- 
tive and administrative officers; and sec- 
ondly, upon penal sanctions. 

In another aspect, even assuming that 


1 People ex rel. L’Abbe v. District Court, 26 
Colo. 397- 
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the court has the jurisdiction claimed for 
it, the issuance of the writ of injunction 
under the circumstances might well be con- 
sidered of doubtful justification. In order 
to call for the exercise of the extraordinary 
prerogative power of the court not only 
must ‘‘the liberties of the people” be en- 
dangered, but the danger must be exigent." 
Let us test the circumstances of the case 
by that requirement. The danger if any, 
consisted in the possibility of the will of the 
people being defeated by the causing of a 
candidate or candidates to appear to have 
received a plurality of the legal votes who 
in fact did not, and thereby to become en- 
titled under the statutes to a certificate of 
election and to hold office until by the 
methods provided by the constitution or by 
legislative enactment the right to it is dis- 
proved. But what constitutes the exigency 
of such a danger? It is not in the fact that 
the law provides no remedy except by appeal 
to this extraordinary prerogative jurisdic- 
tion of the supreme court. The law does 
provide a remedy by contest or by quo 
warranto proceedings. Neither does the 
exigency consist in the number of threatened 
illegal votes. 10,000 fraudulent votes will 
not create an imminent danger to the public 
liberties unless they change a minority into 
an apparent majority vote. On the other 
hand 100 or 10 or conceivably even one 
fraudulent vote may have that result. Fur- 
thermore the court cannot anticipate the 
political judgment of the people. It cannot 
anticipate whether the popular vote will 
be evenly divided among candidates for the 
same office or widely divergent in its dis- 
tribution. The constitution of Coloradu 
anticipates and provides for the possibility 
of a tie vote for governor and other officers. 
Therefore how can the supreme court 
predicate in advance that there is not an 
exigency, and therefore refuse to issue its 
injunction when called upon to do so and 


1 Wheeler v. Irrigation Co., 9 Colo. 248; Att’y 
Gen’l vs. R.R., 35 Wisc. 425. 





when in any part of the state there is any 
threatened fraud whatsoever? 

In the recent Wisconsin case of State v. 
Houser ' it is said: 

“It is not sufficient, however, that the 
question be publici juris, that it affect the 
liberties of the people, and that it be of 
sufficient public importance to move this 
court to exercise its original jurisdiction, 
but it must also appear that there is no 
other efficient and adequate remedy in 
order to call for the interposition of the 
equitable powers of the court. In this 
respect the same rule applies to this court 
as totrial courts. It is now to be considered 
whether the legislature has afforded another 
remedy.” 

The Colorado legislature has provided a 
detailed and complete plan for the trial of 
contests over the right to office. Notwith- 
standing this remedy afforded by the 
statutes, the court, having discovered, upon 
a partial and indeterminate investigation as 
an incident to its hearings upon contempt 
proceedings to which the candidates were 
not parties, that the election returns from 
certain precincts were tainted with fraud, 
ordered the canvassing officers to exclude 
such returns from its count and treat them 
as naught, and that certificates be issued to 
candidates having the highest number of 
votes after their exclusion. Observe that 
the entire returns from these precincts were 
ordered to be excluded from the count. No 
attempt was made to ascertain and separate 
or otherwise determine the number of legal 
votes. The court had previously declared 
the law to be that the canvassing officers had 
no discretion ‘‘to go behind the returns, to 
reject votes, or otherwise inquire into the 
validity or conduct of the election.’”’? In 
consequence of the court’s order certificates 
of election were issued to certain candidates 
who would not, except for the exclusion of 
such returns, have received certificates. In 
defense of this action it was said that it 


100 N. W. Rep. 964. 
? Kindel v. Le Bert, 23 Colo. 308. 
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would not affect the rights of the candidates, 
which could still be determined by subse- 
quent contest or other proceeding before the 
proper tribunal; that it had the effect merely 
of changing a rule of evidence; that is, it 
imposed the burden of instituting a proceed- 
ing to try the right to the office on one 
candidate instead of another. It merely 
determined which candidate had a prima 
facie right to the office. In other words the 
court did not pretend to say that the party 
to whom it caused a certificate of election 
to be issued had a good right or title to the 
office. Confessedly upon a contest before 
the legislature or other tribunal it might 
develop that the certificate of election had 
been issued in compliance with the mandate 
of the court to a candidate who failed to 
receive a plurality of the legal votes. It will 
be remembered that the purpose for which 
the court exercised its extraordinary juris- 
diction in issuing its injunction before the 
election was to prevent if possible a defeat 
of the will of the people by fraud and vio- 
lence intended to result in certain candidates 
appearing to receive a plurality of the votes 
and thereby becoming entitled to certificates 
of election when in truth they received less 
than a plurality. How is this peril removed 
when the court itself without any complete 
or final judicial inquiry arbitrarily causes 





not only the fraudulent but also the legal 
votes of whole precincts to be disregarded 
and certificates of election to be issued to 
persons other than those who would, but 
for the court’s interference, receive them 
in due course of law, and whose right or 
title to the certificates or to the office the 
court does not have the power nor does it 
even pretend to prejudge? When such 
inherently arbitrary action by the court 
results in changing or determining the polit- 
ical complexion of a legislative body, of 
the court itself and of a governor, how long 
will the court be permitted to remain outside 
of the arena of politics? If we must choose 
in this matter between the peril of fraud 
at the polls and the peril of such exercise of 
power by the court, surely few will hesitate 
to choose the former. 

The action of the supreme court of Colo- 
rado relating to the late election is, as the 
writer believes, one illustration among many 
to be found in the reports showing how 
desirable it is that there should prevail a 
more distinct and historically correct con- 
ception of the function of the judiciary. 
We are prone to lose sight of the reasons for 
the limitations upon its power, which the 
great statesmen of earlier days conceived to 
be of first importance. 

DENVER, Co ., Feb., 1905. 
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THOUGH the transition from law to politics 
moves Mr. Joline to regret in the case of Van 
Buren, it is a tendency which laymen as well 
as the Bar have always appreciated. The 
criminal prosecutor stands on the boundary of 
the two professions, but it has sometimes been 
thought that sympathy for the defeated breeds 
public hostility to the successful public prose- 
cutor. The election of last fall, however, in 
two notable instances proved that faithful dis- 
charge of duty brings public endorsement and 
political promotion to even the state’s attorney. 
In recognition of the position their legal work 
has brought we have deemed it appropriate 
to publish sketches by associates at the bar of 
Governor Folk and of Governor Deneen. 

It is not without significance when a partisan 
wins the unqualified approval of reformers and 
independents and it is, therefore, peculiarly 
fitting that one of the 
men who realized in 
Chicago one of the 
most successful efforts 
of municipal reform 
should contribute an 
estimate of Governor 
Deneen. Mr. Smith 
is a native of Pennsyl- 
vania though for most 
of his life a resident of 
Illinois. He attended 
Oberlin College and 
received his legal edu- 
cation at thelaw schools 
of Northwestern and 
Yale Universities. His early experience in 
practice was as reporter of decisions. He was 
later professor of law of Real Property at 
Northwestern University. Since 1885 he has 
been in active practice in Chicago and is now a 
member of the firmof Peckham, Smith, Packard 





Epwin. Burritt SMITH 





and ApMadoc. His work has been mainly in 
real estate and corporation law, but for the 
last two years he has been special counsel for 
the City of Chicago in the litigation involving 
the street railways of the city and the negotia- 
tions for settlement with the traction com- 
panies. 

It is seldom that a question of international 
policy involves such important changes in the 
practice of law as that raised by the recom- 
mendations of President Roosevelt and Com- 
missioner Garfield for centralized control of 
corporations engaged in interstate commerce, 
The interest of the 
profession is already 
being evidenced by 
discussion in legal peri- 
odicals, one of which 
by Professor Wilgus of 
the Law School of the 
University of Michigan 
is reviewed in this is- 
sue. The opinions of 
men who have guided 
the development of 
some of the great cor- 
porations whicharethe 
cause of the demand 
for federal control should be of great in- 
terestto the Bar. We are fortunatetherefore, in 
persuading two of the most eminent corpora- 
tion lawyers of the country to take time to 
contribute to this issue brief outlines of the 
reasons that lead them to oppose or favor this 
tremendous change. Mr. Parsons formerly of 
Parsons, Shepard & Ogden, now of Parsons, 
Closson & MclIlvane is generally esteemed the 
leader of the New York Bar. He has been 
well known not only as counsel in important 
corporation matters, notably the formation of 
the American Sugar Refineries, but as one 
of the most efficient cross-examiners in the 
State. He has always found time, however, 
to take an active interest in civic matters. 

Mr. Curtis graduated from Bowdoin in 1875 
and received his legal training at the Columbia 
Law School. As the second member of the 
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firm of Sullivan & Cromwell he has been in- 
timately connected with most of the great 
corporate reorganizations. Their work has re- 
cently been in the public eye in the affairs of 
the Panama Canal Company and the reorgani- 
zation of the American Ship Building Company. 
_ Few crimes have presented more baffling 
elements of mystery than the murder of Mabel 
Page and few trials have attracted a keener 
public interest than that of Charles L. Tucker 
: ey for that murderat Cam- 
| bridge, Mass., in Jan- 
uary last. Those who 
followed the  news- 
paper reports seem to 
have confidently ex- 
pected his acquittal. 
So startled indeed was 
the public at the ver- 
dict that a reputable 
Boston paper in an 
editorial said:—_ 
“What evidence has 
the government been 
able to produce with 
all the skill, all the experience, yes, all the 
cunning of the chief prosecuting officer of the 
commonwealth, that would justify this verdict 
that condemns Tucker to the electric chair?” 
* * * “Tt is our opinion that justice demands 
that a new trial be given and that the verdict 
of murder in the first degree that has been 
rendered by the jury should not be allowed to 
stand as a finality.” 


T ——— 
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In view of these 
criticisms of the jury’s 
decision and of the 
evidence of handwrit- 
ing and medical ex- 
perts which played a 
conspicuous partin the 
trial it has seemed 
that an account of the 
trial by a lawyer and 
eye witness would be 
of value to the pro- 
fession. Mr. Bancroft 
is a member of the 
firm of Stone, Dal- 
linger & Bancroft and one of the most 
successful of the younger practitioners of 
Boston, He bears the rare distinction of 
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having rowed on a winning Harvard crew and 
he ranks as Lieutenant Colonel in the State 
Militia. Since graduation from the Harvard 
Law School in 1901 he has been constantly 
engaged in the trial of cases both as one of 
the counsel for the Boston Elevated Railroad 
and as Assistant District Attorney for Middle- 
sex County, in which 
latter capacity he ser- 
ved as junior counsel 
for the prosecution of 
the Tucker trial. 

The busy lawyer 
who takes time from 
his practice to prepare 
an analysis of the life 
and labors of one of 
his predecessorsd e- 
serves the thanks of 
his less public spirited 
brothers. The account 
of the legal side of 
Van Buren which is published in this num- 
ber is founded upon ‘a recent address by the 
author before the New York State Bar As- 
sociation. Mr. Joline was formerly of the 
well-known admiralty firm of Butler, Not- 
man, Joline and Mynderse. He is now the 
senior member of Joline, Larkin and Rath- 
bone of New York City. 

The increasing resort to the courts in our 
conflicts, social and , 
political, seems to 
some a panacea, to 
others amenace, but at 
theleast the precedents 
from Colorado which 
are treated in Mr. Hut- 
ton’s article, suggest 
a tremendous advance 
in jurisdiction that 
deserves our serious 
consideration. Mr. 
Hutton graduated 
from Harvard College 
in 1895 and from Har- 
vard Law School in 1898, where he was a 
prominent debater. He has always had a deep 
interest in constitutional law, and as one of 
the organizers of The League for Honest 
Elections, he has been active in the campaign 
against election frauds in Denver. 
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ADMIRALTY (Fellow-Servant Rule) 


A BRIEF protest against ‘‘The Extension of 
the Fellow-Servant Doctrine,” to the Ad- 
miralty by Frederick Cunningham appears in 
the February Harvard Law Review (Vol. 18, 
p. 294.) The author describes the satisfaction 
of the bar when it was decided that the com- 
mon law doctrine of contributory negligence 
would not be applied in the Admiralty Courts 
and the corresponding dissatisfaction with a 
recent dictum of the Supreme Court of the 
United States in The Osceola, 189 U. S., 158, 
implying that the fellow-servant doctrine is 
applicable in admiralty. The author regards 
such extension of the common law doctrine 
as unnecessary since the doctrine of respondeat 
superior when properly applied does not have 
its full force in the admiralty and hopes that 
when the question is directly presented to 
the Supreme Court its recent dictum may be 
reconsidered. 





ADMIRALTY (See International Law) 





CONSTITUTIONAL LAW (Corporations. Federal 
Control) 


Pror. Horace L. Witcus publishes a careful 
analysis and criticism of Commissioner Gar- 
field’s report in the February Michigan Law 
Review (V. 3, p. 264), entitled, ‘‘ Federal 
License or National Incorporation’’ which is 
of interest in connection with the discussion 
by Messrs. Parsons and Curtis in these pages. 
He contends that the objections to the in- 
corporation plan apply with still greater force 
to Federal license; that it would “stop present 
business methods making them illegal and 
provide no law for reorganization;’”’ that it 
would not touch the most dangerous com- 
bination, the holding company. As to the 
objection to the incorporation plan that federal 
government cannot confer the power to pro- 
duce, he contends that it is not necessary that 
such a power be granted to corporations en- 
gaged in interstate commerce, but that if it is, 





while the United States cannot as Commissioner 
Garfield contends confer the full legal right 
to do so within a State without its consent, it 
can confer the power to do it with consent, 
and it is highly unlikely that any State would 
prevent this. As to the policy of incorporation 
he says: 

“‘As things now are, commerce is carried on 
by corporations that owe no Federal but only 
state allegiance; the license plan proposes to 
continue this; the life of the individual who 
disobeys Federal law may be taken if the law 
so provides, —but the life of the state-created 
corporation can not be, except by the state 
that creates it. We do not believe in this 
discrimination. Let the corporation that 
carries on interstate commerce owe as direct 
and positive allegiance to the Federal govern- 
ment as the individual citizen who engages 
in such commerce. This is not offensive 
centralization; it is only justice and fairness; 
it is the ‘square deal’ all around; besides, it 
goes back to first principles,—the government 
that undertakes to control should operate 
directly on the persons, natural or artificial, to 
be controlled, and only the government that 
has adequate power should undertake it. Two 
ideas dominated the Federal constitutional 
convention, viz.: that the Federal Powers 
should operate directly upon all persons every- 
where, without consulting state laws or state 
prejudices, and that the government should 
have adequate powers to accomplish the duties 
with which it was charged. Five different 
times the convention resolved unanimously 
that Congress should be given power ‘to 
legislate in all cases to which the separate states 
are incompetent, or in which the harmony of 
the United States may be interrupted by the 
exercise of tndividual legislation.’ These 
were the directions given and observed in 
formulating the express powers of Congress; 
these were the ends to be accomplished; the 
powers given were given to accomplish these 
ends. The occasion has now arisen for their 
application to our commercial affairs. To ap- 
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ply them directly and in the simplest way is 
in accord with our political principles: to give 
to the township, the county, the city, the 
state, the Nation that power which each can 
best use for the best interests of those directly 
affected, and by the direct operation of the 
powers given, on the things to be regulated, 
has been the dominant political idea of our 
life from Plymouth Rock to Appomattox, if 
not from the Germania of Tacitus to the 
American Political Ideas of John Fiske. The 
government under the Confederation was not 
constructed on this plan,—and failed; the 
National government is so constructed. Federal 
incorporation is the National stage; Federal 
license is the Confederation stage; the Con- 
federation plan did not work. The National 
plan will.” 


CONSTITUTIONAL LAW (Interstate Commerce. 
Regulation of Rates. Federal License) 


INTERESTING in connection with Mr. Parsons’ 
argument in opposition to federal control of 
corporations in this number as supporting his 
contention of the unconstitutionality of Mr. 
Garfield’s proposal is a thoughtful argument 
appearing in the Columbia Law Review for 
February (V. 5, p. 77) entitled, ‘Chief Justice 
Marshall on Federal Regulation of Interstate 
Carriers,” by E. Parmalee Prentice. It is 
founded upon an explanation of the exact 
decision of the early case of Gibbons v. Ogden 
to which recent decisions of the Supreme 
Court and Mr. Garfield’s now famous report 
have seemed to turn for authority. The 
author states that ‘‘there was nothing new 
in the establishment of the rule which to most 
modern readers seems the great achievement 
of the case, that Federal power over commerce 
is exclusive. To the extent then under con- 
sideration, it had always been so regarded. 
The case holds that navigation is within the 
commercial powers of Congress, and that a 
Federal coasting license is a sufficient authority 
to navigate the public waters of a state. 

It has been common, however, to assume 
that the decision went far beyond a determina- 
tion of this narrow issue. It is said that the 
language of the opinion is unambiguous,— 
why then should not its words be literally ac- 
cepted and applied in their natural meaning? 
“ The answer to this question is not far to 








seek. The natural meaning of the words is 
not now what it was when the opinion was 
written. Within a few years after this decision 
the whole economic situation was changed by 
the introduction of railroads. Marshall could 
in 1824 safely frame his definition of commerce 
in the broadest terms, because commerce itself 
was a narrow operation. When easier means 
of intercourse brought the States closer to- 
gether, even judges who sat on the bench with 
Marshall differed under the new conditions, 
as to the meaning of the language in this case.”’ 
“The decision in Gibbons v. Ogden then related 
solely to transportation by water; it held that 
navigation was within Federal control.’ 

‘““When the court in 1824 held that the 
Federal power over commerce is indivisible it 
referred to operations of commerce which had 
always been considered within this rule. To 
this doctrine, and to no other, had there been 
contemporaneous and long continued assent. 
At the very time, however, that the rule was 
announced a distinction was made, as has been 
shown, between transportation and naviga- 
tion,—Marshall’s broad definition of commerce 
did not include transportation in its relation 
to the carrier. This is not, and at that time 
had never been considered as, a part of 
commerce.” 

“The policy which Attorney-General Knox 
in 1902, and Commissioner Garfield still more 
recently, advocated in regard to interstate 
commerce as a means of trust regulation was. 
in fact intended by the framers of the Con- 
stitution as a means of regulating international 
relations,—but for international purposes only. 
In other relations the right of navigation does 
not come from the Federal Government, and 
no Federal franchise is needed for its exercise.’” 
“Interstate transportation by land was, to a 
considerable extent, originally instituted and 
for many years after the adoption of the Con- 
stitution, supported by the establishment of 
monopolies.” ‘Plainly, the public, and ap- 
parently the courts, were then far from con- 
sidering individual control of interstate trans- 
portation to be a ground for governmental or 
judicial interference.” 

“The Federal Government not only was 
without power to establish monopolies of in- 
terstate transportation, but it could not even 
interfere with the monopolies of such trans- 
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portation which were established by the States. 
Local self-government was the theory of the 
Constitution. If State monopolies were wrong, 
it was by the States that they should be 
abolished. The motion which was made in 
the Second Congress to permit proprietors of 
stages employed in carrying the mails, to carry 
passengers also, was lost as being beyond the 
power of Congress. Gibbons v. Ogden de- 
stroyed State monopolies of coasting naviga- 
tion, but had no effect on State monopolies of 
interstate transportation by land, or by water 
when not conducted coastwise.” 

An opportunity for expansion of this earlier 
doctrine was afforded by the decision in Cooley 
v. Port Wardens which applied literally the 
rule of Gibbons v. Ogden and held that ‘“‘in 
all matters which demand a single uniform 
rule or as the doctrine is broadened by later 
cases in all matters which admit of a single 
uniform rule the silence of Congress is equiv- 
alent to a declaration that commerce shall be 
free.”’ ‘‘ Before this decision interstate carriers 
were within the power of Congress only in their 
relation to shippers and travellers. As carriers 
merely, Congress had no power over them.” 
The influence of the Civil War in expanding 
jurisdiction was soon felt in a broader doctrine 
but even then it was conceded that the carrier’s 
rate was not subject of regulation. 

‘‘Federal control of interstate carriers as 
such, and from the standpoint of the carrier, 
has therefore grown from small beginnings to 
its present extent since the date of these cases. 
It has, however, at all times been understood 
that the primary relation of the carrier is to 
the State in which it operates. Federal con- 
trol relates directly to but one of its functions 
and to the carrier only because of, and in re- 
spect to, its exercise of that function. Amid 
all changes therefore this one rule has always 
stood unquestioned and unquestionable, that 
matters relating to the ownership of facilities 
of transportation have been exclusively within 
State jurisdiction.” 

“Tt is in this respect that the decision in 
the Northern Securities case makes a complete 
break from the rules which have controlled 
the decisions of the Supreme Court, the practice 
of Congress, and the conduct of States and in- 
dividuals during the whole period which has 
elapsed since the adoption of the Constitution. 





The report of the Commissioner of Corpora- 
tions goes however far beyond any expressions 
of this case. Following suggestions previously 
made by the Industrial Commission, and by 
Mr. Knox, he urges that the Federal Govern- 
ment deny the right to engage in interstate 
commerce, to all corporations, except such as 
shall voluntarily comply with Federal require- 
ments as to corporate organization and 
management. A _ similar suggestion as to 
Federal powers was made on April 22d, 
1886, during the debate on the Interstate 
Commerce Act. The Senate then refused to 
take the suggestion seriously and the considera- 
tion of the subject ended with the statement 
that the reply made to this suggestion, ‘un- 
doubtedly demolished the proposition.’”’ 


CONSTITUTIONAL LAW (Obligation of Contracts. 
Reserved Right to Repeal Charters) 


THE first instalment of an elaborate dis- 
cussion of the ‘“‘ Limits of the Power of a State 
under a Reserved Right to Amend or Repeal 
Charters of Incorporations,’’ by Horace Stern 
appears in the January American Law Register 
(V. 53, page 1). It begins with an elaborate 
analysis of Fletcher v. Peck and the Dart- 
mouth College case, in explanation of the en- 
actment of the common provision for the 
amendment or repeal of the charters of cor- 
porations. The author shows that if the grant 
of franchise constitutes a contract the reserved 
power is the reservation of an authority to 
change a particular contract and is in no sense 
the creation of a new and distinct power. 
The State cannot regulate such property and 
rights of the corporation as are not given to it 
by its charter, to any greater extent than the 
similar property of other citizens. It is ad- 
mitted, however, that the same result can be 
accomplished by imposing it as a condition 
precedent to the continued exercise of its 
franchise. 

“This latter power is enormous in its extent; 
it is too dangerous a power for any legislature 
to exercise.” ‘Realizing the perils of such 
a condition, and frequently confronted in 
specific instances by unfair exercises of this 
power, the courts have often refused to apply 
to the cases the principles logically controlling 
them.” 
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“It is submitted that the proper solution of 
the problem is to be found, not in illogical 
decisions, but, as has already been suggested, 
in such constitutional or statutory limitations 
upon!the exercise of the reserved power as 
will prevent unjust action by the legislature, 
and will protect the property and interests of 
stockholders, bondholders, and mortgagees. 
The constitution of every state in the Union 
should contain a reservation of the right to 
revoke, amend, or repeal charters, but attached 
to such reservation should be the provision, 
not less fundamental, that this reserved power 
should never be exercised in such manner as 
in the opinion of the judiciary would be un- 
reasonable—that is, in such manner as would 
work injustice to corporators or to third 
persons under the facts in any particular case.” 


CONVERSION (See Trover and Equity) 


CORPORATIONS (See Constitutional Law) 


EQUITABLE CONVERSION 


A FURTHER instalment of Professor Lang- 
dell’s learned treatise on ‘‘ Equitable Conver- 
sion”’ is printed in the February Harvard Law 
Review (V.18,p.245). Itisimpossible to ad- 
equately summarize this important essay in 
the space at our disposal. 


EVIDENCE (Expert Witnesses) 


—a te, ee eee a ee eee 


A DEFENCE and criticism of the expert wit- 
ness, along the lines of Mr. MacMurdy’s article 


reviewed in our January Number, entitled, | 


“‘The Expert Witness,’’ by D. C. Westenhaver, 
is printed in the Albany Law Journal for 





January (V. 67, p. 2) which is interesting in | 


connection with Mr. Bancroft’s suggestions in 
his account of the Tucker trial in this issue. 
The author believes there is necessity for this 
kind of testimony if we are to retain our jury 
system. Of the handwriting experts he says: 

“‘The expert witness in matters of hand- 
writing is the great bugbear to judges, lawyers 
andlaymen. Indeed, able judges and thought- 
ful lawyers have gone so far as to declare that 
expert testimony in regard to matters of 
handwriting is not evidence at all in any proper 
sense of the word and should not be laid before 
a jury. But, should it be excluded entirely? 





And if not, where shall one draw the line?’”’ 
“* Now, all evidence as to the identity of hand- 
writing, except that of the person who saw 
the document written, is a mere matter of 
opinion; and the question at last is, Whose 
opinion shall be received in evidence and in 
what way the witness must be qualified to 
express it? One way, the one to which no 
objection is urged, the one most universally 
in use, whereby the witness has qualified him- 
self to express an opinion, is by having seen 
the reputed author write, or having seen or 
received writings which the reputed author 
admitted or recognized as having been written 
by him.” ‘‘The next step is by comparison 
of handwriting, and herein is the basis for the 
introduction of expert testimony. It is 
founded on a comparison between specimens 
of handwriting admitted as genuine and the 
one in dispute, and I can see no reason why it 
is not of equal or higher credit than the other 
kind.” 

‘‘Handwriting, even if artificial, is to some 
extent a reflex of the nervous organization of 
the writer. There is a distinctive charac- 
teristic, which, being the reflex of the nervous 
organization, is more or less independent of 
the writer’s will, and shows in his handwriting, 
and the aid of one specially trained in dis- 
covering the presence or the absence of these 
characteristics and the similarities or dis- 
similarities, seems to me not only unobjection- 
able, but that to exclude it would justly bring 
on the law the reproach that it shuts its eyes 
to the truth.” 

Of the causes of the admitted evils of expert 
testimony he says: 

‘““The reasons why the expert witness is so 
often merely a hired advocate, are, it seems to 
me, first, the unlimited freedom given to each 
party to select and call, without limit as to 
number, his own expert witnesses; second, the 
absence of any regulation as to the amount of 
pay or the manner of making it.” 

While admitting the scandal and reproach 
that some witnesses have brought on expert 
testimony he doubts if they have seriously in- 
terfered with the course of justice for “juries 
have much more sense and shrewdness than 
those unfamiliar with trial practice are pre- 
pared to believe.” 

“In conclusion, it may not be amiss to call] 
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attention to the fact that its system of evidence 
has stood the test of time and experience 
better than any other department of the Eng- 
lish law. The substantive law itself has 
changed greatly in the past two centuries and 
is destined to change even more in the years 
that are to come. Methods of pleading have 
been entirely changed until the time-honored 
system of common-law pleading has been 
abolished in England and all her colonies and 
remains in force in not more than five States of 
the Union. But in two hundred years there 
has been but one important or fundamental 
change made in the law of evidence, and that 
has consisted in removing disabilities on the 
competency of witnesses, in order that even 
the doubtful evidence of interested persons 
might not be kept from the jury.” 





INTERNATIONAL LAW (Contraband. Food Stuffs) 


THE right to treat food stuffs as contraband 
is discussed by Edwin Maxey in the Law 
Quarterly Review for January, (V. 21. p. 35) 
under the title of ‘‘ Russian Raids on Neutral 
Commerce,’”’ which the author concludes as 
follows:— 

‘“We discover a definite tendency toward an 
increase of neutral rights. This is due partly 
to the increased ratio of neutral to belligerent 
trade and partly to a general desire to ame- 
liorate the harsh conditions of war which has 
manifested itself in many directions and par- 
ticularly as regards non-combatants. So that 
in the present stage of development of inter- 
national law the weight of authority is clearly 
against considering food-stuffs as contraband 
of war; and it is doubtful if neutrals will ever 
permit the opposite rule to be revived—their 
opposition to it on the ground of both senti- 
ment and interest is too strong. If this con- 
clusion is correct, the Russian seizures of 
neutral ships laden with food-stuffs, and such 
was the cargo of the most of those seized, billed 
to neutral ports such as Manilla or Hong Kong 
constitute an extreme stretch of the power of 
a belligerent, which cannot be said to be 
justified by international law. Were the goods 
billed to the commissary department of the 
Japanese army their seizure would be war- 
ranted, or if billed to any one else but captured 
under circumstances which made it clear that 
they were destined for use by the Japanese 





army they could be lawfully seized. But the 
location of the Russian fleets, particularly the 
one in the Red Sea, was such as to make,it 
impossible for them to say with any degree 
of assurance that the goods were not going 
to the points to which they were billed.” 
Since the article was written a higher court 
at St. Petersburg has largely corrected the 
judgments of the prize court at Vladivostok. 





INTERNATIONAL LAW (Destruction of Prize) 


“THE right of a belligerent to destroy a 
captured prize’’ is considered in the February 
Number of the Harvard Law Review (V. 18, 
p. 284), by Francis J. Swayze. After a careful 
examination of the authorities he concludes: 

‘‘An examination of the authorities shows 
that although the right to destroy a neutral 
ship captured as a prize is perhaps not ex- 
pressly denied, it is not established.” ‘“‘It 
seems that Calvo is right in saying that the 
publicists establish a distinction with reference 
to the character of the vessel, and make the 
legality or illegality of the act of destruction 
depend on the hostile character or the neu- 
trality of the property destroyed.” 

“‘The weight of authority is in favor of the 
view that neutral ships ought not to be de- 
stroyed before condemnation. This also ac- 
cords with the modern tendency to respect 
private property at sea as it is respected on 
land, and with reason. The right of de- 
struction rests uj .on the theory that the former 
owner loses nothing; since the property de- 
stroyed is subject to condemnation, he has 
nothing to gain by proceedings before a prize 
court; this is so only in the case of a lawful 
prize. In the case of an enemy’s vessel, the 
hostile character of the vessel makes it lawful 
prize, and this is a fact readily determined, 
about which there can be little dispute. A 
neutral vessel, on the other hand, is lawful 
prize only under exceptional circumstances, 
and it requires a somewhat nice judgment to 
determine whether or not those circumstances 
exist,—a judgment which, on general princi- 
ples, ought not to be entrusted to her captor. 
Civilization and reason plead in favor of the 
neutral, and considerations of expediency on 
the part of belligerent governments are on the 
same side. The risk of unnecessary com- 
plications and even of war is so great, and the 
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injury to the enemy so indirect, that the power 
of destroying neutral vessels before condemna- 
tion ought'not to be entrusted to the com- 
manders of warships.” 


INTERNATIONAL LAW (Nature of. 


TuHeE Austinian doctrine that International 
law is more ethical than legal in its nature is 
refuted by James B. Scott in an article in the 
Columbia Law Review (V. 5, p. 124) entitled, 
“‘The Legal Nature of International Law.” 
He submits that ‘the mere form of the sanction 
is immaterial, and that the nature of law cannot 
well depend upon the whim or ability of a 
sheriff or the mere success or failure of an army 
in the field. If the principle is binding at 
all—that is, if nations admit that a principle 
binds them, it is of no great moment whether 
the force is moral, ethical, or physical.” ‘‘If 
nations enforce a given tenet of international 
law as law every time it comes into play, it 
must surely be because it is law and binding.”’ 
He further contends, “that the sanction al- 
though usually accompanying is not absolutely 
indispensable to the conception of law.”” He 
submits that it is possible that two systems 


Jurisprudence) 


of law, municipal and international, may co- | : his a 2 
re si | following the American and French revolutions, 


exist and that each may be enforced in a 
different way corresponding to the nature of 
one and the other. He admits that in inter- 
national law when the right in litigation does 
rot arise in the Municipal Court of one or 
other of the nations, but arises between two 
given nations acting in their representative 





law, as it molds and shapes its manner ot 
thought and the whole current of its life. For 
law is the effort of a people to express its idea 
of right; and while right itself cannot change, 
man’s conception of right changes from age 
to age, as his knowledge grows. The spirit of 
the age, therefore, affecting as it must man’s 
conception of right, affects the growth both 
of the common and of the statute law. But 
the progress toward ideal right is not along a 
straight line. The storms of ignorance and 
passion blow strong, and the ship of progress 
must beat against the wind. Each successive 
tack brings us nearer the ideal, yet each seems 
a more or less abrupt departure from the pre- 
ceding course. The radicals of one period be- 
come the conservatives of the next, and are 
sure that the change is a retrogression; but 
the experience of the past assures us that it is 
progress. 

Two such changes have come in the last 
century. The eighteenth had been, on the 
whole, a self-sufficient century; the leaders of 
thought were usually content with the world 
as it was, and their ideal was a classical one. 
The prophets of individuality were few and 


| little heeded. But at the end of the century, 


| an abrupt change came over the prevailing 


capacity, no legal sanction of the kind required | 


by Austin exists at present in the law of 
nations, but that obedience to a principle of 
international law results from international 
public opinion or finally from the most for- 
midable sanction known to nations,—War. 


JURISPRUDENCE (Development of Law) 


Tue address of Prof. Joseph H. Beale, Jr., 
before the St. Louis Congress of Arts and 
Sciences on the ‘‘Development of Jurispru- 
dence During the Past Century,” is printed in 
the February Harvard Law Review (V. 18, 
p. 271). Of the changes in the “science of 
justice” as practiced in civilized nations he 
says:— 

“The spirit of the time molds and shapes its 


| tarian and individualistic.”’ 


current of thought throughout the civilized 
world; and, at the beginning of the period 
under discussion, the rights of man and of 
nations become subjects not merely of theoreti- 
cal discussion but of political action. The 
age became one of daring speculation. Pre- 
cedent received scant consideration.” 
“Starting from this point the spirit of the 
time for more than a generation was humani- 
“It was rather 


| a destructive than a constructive age and its 
| thinkers were iconoclasts, but a change be- 
| ginning with the second third of the century 


| was gradually accomplished.” 
tion of steam and electricity made association 


The applica- 


the rule in business and as it became more 
effectual there it became more readily accepted 
in social and political affairs until we have be- 
come ‘‘more interested in the rights of men 
than in the rights of man; the whole has come 
to be regarded as of more value than the 
separate parts.” 

As a result he finds that not merely English 
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law but universal jurisprudence has developed 
in the direction of the progress of thought. 
He finds the most striking example of this in 
international law, more especially in the ex- 
traordinary development of the law of neutral- 
ity. His conception of the modern concert of 
the powers is strikingly like that of Dr. Taylor’s 
in his article in our February Number. Like 
lines of progress he finds in the course of the 
movement for codification. 

“This failure of the hope of the individual- 
istic codifiers and the change in the spirit of 
the age have affected our ideal of codification. 
The purpose of the modern codifiers is not to 
state the law completely, but to unify the law 
of a country which at present has many sys- 
tems of law, or to state the law in a more 
artistic way. In other words, the spirit of 
the modern codifiers is not individualistic but 
centralizing.” ‘It does not do away with 
judge-made law; it does not enable the in- 
dividual to know the law for himself; its only 
claim is that it facilitates the acquisition of 
knowledge by the lawyer by placing his 
material for study in a more orderly and 
logical form. The cherished ideals of the re- 
formers of a hundred years ago have been 
abandoned, and an ideal has been substituted 
which is quite in accordance with the spirit 
of our own times.” 

The most characteristic development of 
the law during the last fifty years has been in 
the direction of business combination forming 
great commercial associations into legal en- 
tities wielding enormous commercial power. 
If they had been formed seventy-five years 
ago the spirit of the age would ‘have left them 
free to act as they pleased. ‘‘The principle of 
freedom of action, the courts in all questions 
now agree, rests upon the doctrine that the 
interests of the public are best subserved there- 
by, and applies only so far as that is true. 
When freedom of action is injurious to the 
public it not only may be, but it must be, 
restrained in the public interest. That is the 
spirit of our age, and that is the present position 
of the law when face to face with combinations 
such as have been created in the last genera- 
tion.” 

Of the development of legal scholarship 
during this period he says:— 

“The impulse given to legal study by the 





work of Savigny and his school has in the last 
generation spread over the civilized world 
and profoundly influenced its legal thought. 
The Italians, the natural lawyers of the world, 
have increased their power by adopting his 
principles. In England a small but important 
school of legal thinkers have followed the his- 
torical method, and in the United States it 
has obtained a powerful hold. The spirit of 
the age, here too, has supported it. We are 
living in an age or scientific scholarship. We 
have abandoned the subjective and deductive 
philosophy of the middle ages, and we learn 
from scientific observation and from historical 
discovery. The newly accepted principles of 
observation and induction, applied to the law, 
have given us a generation of legal scholars for 
the first time since the modern world began, 
and the work of these scholars has at last made 
possible the intelligent statement of the prin- 
ciples of law.” 





PRACTICE (Dissenting Opinions) 


THE public discussion of some of the recent 
decisions of the Supreme Court of the United 
States rendered by a divided Court has given 
rise to consideration of the value of dissenting 
opinions. Hon. Emlin McClain of the Iowa 
Supreme Court writing of ‘‘ Dissenting Opin- 
ions” in the February Yale Law Journal 
(V. 14, p. 191), believes that the objection 
that such obvious divisions of opinion tend 
to bring discredit on the Court in the eyes of 
the public is less real than an apparent una- 
nimity would be. 

‘“‘One of the most significant features of our 
entire judicial system is the publicity with 
which every stage in the proceeding before a 
court of any character whatever is attended. 
To suppress all recognition of the fact of 
difference of opinion among judges would 
probably lead to the disquieting belief that the 
real uncertainties of litigation are much more 
numerous and dangerous than the actual facts 
would justify.”’ 

Of the function of the written opinion in 
our system of law as distinguished from the 
method of civil law he says:— 

“It may well be suggested at once that the 
object of written opinions is not to satisfy 
unsuccessful litigants that the conclusion of 
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the court is right; the recognition in the com- 
mon law system of the force and effect of pre- 


cedents renders it necessary that a court whose | 


decisions are to be given weight as precedents 
shall announce, not for the satisfaction of the 
parties concerned in the case, but for the guid- 
ance of those whose business it is to know and 


| of the majority is unsatisfactory. 


apply the law, and with as great definiteness | 
as practicable, the exact rule of law which is | 


applied in the case, in order that its scope and 


limitations, as applicable to other sets of facts | 
in some respects analogous, may be under- | 


stood.”’ 

The practice of giving reason for their opin- 
ion has been peculiar to English law from its 
earliest stages, ‘‘and the American practice of 
announcing dissenting opinions is merely the 
survival of the English practice by which each 
judge expressed his views of the questions 
involved in the case.” 

In conclusion he says:— 

‘‘The real problem in the application of a 
precedent is to determine what effect will be 
given to it in the decision of other cases to 
some extent analogous, but not identical, and 


for this purpose a dissenting opinion is often | 


of as much value as the majority opinion, for 
it helps by contrast to make distinct the 
limitations which are likely to be recognized 
to the general statement of a rule of law by 
the majority. The writing of dissenting 
opinions has in many cases, no doubt, been un- 
wise and injudicious. There is, perhaps, even 
greater danger of over-elaborating a dissent 
than an opinion which expresses the views 
of the court.” 

The author concludes that:— 

‘*First, where the difference of view in the 
court is as to questions of fact, there should, 
in general, be no dissent whatever. The con- 
clusion reached by the majority as to what 
facts are established ought to be announced 
without qualification as to the conclusion of 
the court, for such conclusion can be of no 
interest save to the parties concerned. 

Second, the mere announcement of a 
dissent without any reason assigned for it, or 
any opinion pointing out the particular ques- 
tion as to which the dissenter has disagreed 
from the majority, is of no advantage to any- 
one unless the views presented in the majority 
opinion relate to a concrete question, so that 
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the announcement of a dissent sufficiently in- 
dicates the views of the dissenters. 

Third, the writer of the dissenting opinion 
should confine himself to a brief statement of 
the particular questions as to which the opinion 
It is doubt- 
ful ifin any case an elaboration of argument, 
illustration and authority will strengthen the 
opposition to the prevailing opinion. The 
writer of the dissent has a decided advantage 
in that his work is in the main critical and 
destructive rather than constructive. 

The advantage which the dissenter has 
in stating his views against the majority ex- 
plains perhaps the conspicuous fact that as a 
rule the dissenting opinion seems more reason- 
able and cogent than the majority opinion in 
cases where a dissent is written. The critic 
may select his point of attack and need not 
make a consistent exposition of either the law 
or the facts of the case. Dissenting opinions 
should, therefore, be read with caution lest a 
merely plausible argument, based on partial 
views of the law or facts, shall be allowed to 
lead the mind away from a fair consideration, 
in all its bearings, of the case which was before 
the court for its decision.” 


THE address of V. H. Roberts before the 
New York Bar Association on ‘Dissenting 
Opinions” is printed in the American Law 
Review of January (V. 39, p. 23). It is en- 
tirely in accord with the views of Judge 
McClain. 


PROCEDURE (New Trials, 


“THE Abuse of New Trials’ is the subject 
of a brief article by Everett P. Wheeler in 
the February Michigan Law Review (V. 3, 
p. 257). The author pleads for the application 
to the common law of the equity and admiralty 
practice of sending up the whole case on 
appeal for a decision on the merits. He ob- 
serves that this was originally the theory of 
the common law. 

“The object of the common law system of 
pleading was to spread the case of the parties 
upon the record as fully as possible. The 
purpose of the plea, the replication, the re- 
butter, and all the other pleadings was to 
present upon the record a single issue to be 


Exceptions) 
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decided by the jury. When their verdict was 
rendered, it disposed of the issue of fact which 
was raised by the pleadings, and then judgment 
was rendered upon the whole record.’”’ ‘‘ When 


the statute was passed allowing bills of ex- | 


ceptions, and when public sentiment seemed 
to call for a more lax system of plead- 
ing, the merits of the controversy between the 


parties ceased to appear upon the record, | 


except in so far as they were incorporated 
therein by a bill of exceptions. When they 
came to appear in this form, the appellate 
courts at an early date abandoned their 
original and proper function of rendering 
judgment upon the whole record, relegated 
the decision of the questions of fact arising 
upon this record, to the court of first instance, 
and therefore, instead of deciding the cause 
finally upon the writ of error, remanded it 
for a new trial. 
the practice in common law cases in the United 
States developed. Our courts, however, have 
become more technical than the English courts 
of the eighteenth century. Anyone who will, 
for example, examine Burrow’s Reports, will 
find that new trials were then granted by the 
King’s Bench much less frequently than they 
now are by most American appellate courts.” 


‘The reason for the disposition of courts to | 


grant new trials in cases tried before a jury, 
probably rests upon the 
under the Constitution of the United States and 


impression that | 


Out of this English practice | 


“What the court decided, and all that it 
decided, was that there is no such thing within 
the history or principles of jurisprudence, as 
a right of privacy which will restrain an un- 
authorized publication which is merely of- 
fensive to the feelings and which does not in- 
jure the property or the reputation. 

“The New York Court of last resort, like the 
Federal court, and the courts of Michigan and 
of England, was unwilling to take upon itself 
the responsibility of extending the law, of 
libel beyond the well fixed limitations which 
several centuries of judicial pronouncements 
have determined. It turned the whole matter 
over to the legislature, and there it must finally 
be adjusted. The practical question therefore 
seems to be: How far may the legislature, 
within the limitations of the Constitution, 
restrain the growing license of the press? 

“It will probably not be seriously questioned 
that the American newspaper press, with a 
few honorable exceptions, has far over-stepped 
the bounds of decency and propriety in its 
betrayal by word and by picture of the private 
life of individuals.” 

In this connection he gives an interesting 
summary of the recent Pennsylvania statute 
which has received such vigorous condemna- 
tion from the newspapers of the whole country 
showing that ‘‘there does not seem to be any- 
thing in the law which creates new obligations 


| except the requirement of the publication of 


the Constitutions of most of the states, there | 


peculiar sacredness in a 
by jury. No doubt the right of trial by jury 
is guaranteed by these Constitutions. But 
where is there any Constitutional guarantee of 
the right to several trials by jury? That 
right, as has been shown, did not exist at com- 
mon law.” 


is some 


TORTS (Right of Privacy) 


“THE Right of Privacy and its Relations to 
the Law of Libel” is the title of anarticle by 
Elbridge L. Adams in the American Law 
Review for January (V. 39, p. 37). The author 
relates the original suggestion of this right in 
a legal periodical, its subsequent discussion in 
legal and other journals and the attempt to 
enforce it in courts with special reference to 
the recent Roberson case in the Court of 
Appeals of New York of which he says: 


trial | 





the names of the owners or proprietors and 
of the managing editor in every issue.” He 
says that the wildest misrepresentations of the 
nature and effect of the law have been made 
in the very papers which denounced the New 
York Court of Appeals for its decision in the 
Roberson case. In conclusion he says:— 
“It is evident, therefore, that there is a 
growing demand on the part of society for 
some protection in law against the violation 
of the right of privacy. The idea is an attrac- 
tive one to the social reformer, but to the law- 
maker, who seeks to embody the idea into a 
statute, the subject is surrounded with serious 
difficulties. On the one hand, he must see to 
it that such a statute is general and is made 
to operate upon all, and to protect all, alike. 
Advertisers, newspapers and periodicals of all 
kinds, must be brought within its purview. 
On the other hand, he must avoid conflict 
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with the constitutional guaranty of the freedom 
of speech and of the press. He must define 
in some way who are private persons, and must 
make exceptions which will permit a free and 
untrammeled discussion of the fitness and 
capacity of candidates for public office, and 
of those holding public office.” 

Such a statute, however, it would seem very 
difficult to frame and it is certain that no such 
law has yet been suggested by the advocates 
of it. 





TORTS (Unfair Competition. Motive) 


AN article by Prof. William Draper Lewis 
entitled, ‘‘Should the Motive of the Defendant 
Affect the Question of his Liability—The 
Answer of One Class of Trade and Labor 
Cases,” is printed in the February Columbia 
Law Review (V. 5, p. 107) in which the author 
concludes that ‘‘though there are cases to 
the contrary, the rule is to consider the motive 
of the defendant as a factor in determining the 
question of his liability for the harm which 
his act has caused the plaintiff.” ‘There is 
no positive evidence in any trade and labor case 
that courts ever regard the ultimate motive 
of the defendant.’”” The judges who take 
motive into consideration also hold that “‘if 
the natural consequences of the defendant’s 
act was the harm of which the plaintiff com- 
plains, the defendant is liable unless he can 
show legal excuse. But if one natural con- 
sequence of the defendant’s act is taken into 
consideration to determine the question of his 
liability, why not all other natural conse- 
quences? And if we should take into account 
all the natural consequences of the act, may 
it not be asked what difference should it make 





that the defendant desired those consequences | 


or did not desire them? 
difference should it make that a particular 
consequence was or was not the motive of the 
defendant? Again, if the only consequence 
of an act is harm to another, should the law 
in any case determine the actor’s liability to 
the injured person by the pleasure or pain 
which he, the actor, obtained from contem- 
plating the harm he had caused? If this should 
not be taken into consideration, it means that 
malice in the sense of ill-will should have no 
effect on the defendant’s liability. 

“In most cases there are not any natural 


In other words, what | 











consequences of "the defendant’s act, except 
perhaps the harm to the plaintiff, which are 
not the desired results of that act. This is 
true of all the trade and labor cases falling 
under the class which we have discussed. In 
these cases, it does not make any difference 
in the legal result whether one takes into 
account motive in the sense of purpose, or, 
disregarding motive, looks at all the natural 
consequences of what the defendant did. All 
the cases which have been cited in which 
motive was regarded as material, would have 
been decided the same way had motive been 
disregarded, but the consequences of the 
defendant’s act considered. When, however, 
we have a case in which some of the conse- 
quences, though not desired, are nevertheless 
a natural result of the act, there may be and 
probably will be a different legal conclusion 
reached in accordance with whether we regard 
motives or consequences as the factor to be 
examined in determining the defendant’s 
liability. So also in cases where the natural 
consequences of the defendant’s act taken as 
a whole would excuse the defendant for the 
harm he has done the plaintiff, the court may 
hold the defendant liable or not according 
as to whether malice in the sense of ill-will is 
considered as affecting liability.” 


TROVER (Nature and History of) 


A THOUGHTFUL analysis of the modern law 
of trover since the simplification of forms of 
action in England, which is of value to Amer- 
ican lawyers, entitled ‘‘Observations on Trover 
and Conversion,” by John W. Salmond appears 
in the Law Quarterly Review for January, 
(V. 21, p. 43) in which he shows that the ghosts 
of the old forms of action “still haunt the 
precincts of the law’’ and that “the law of 
trover and conversion is a region still darkened 
with the mists of legal formalism from which no 
man will find his way by the law of nature or 
with any other guide save the old learning of 
writs and forms of action and the mysteries 
of pleading.” He explains that the action 
of detinue which originally was the remedy 
for a conversion was unsatisfactory because 
the ‘‘defendant had the right of defending 
himself by wager of law, a form of licensed 
perjury which reduced to impotence all pro 
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ceedings in which it was allowable.”” Thence 
arose the action of trover as a remedy in which 
the plaintiff might have the benefit of the 
verdict of a jury. 

‘No sooner, however, has trover become 
thus established than it begins to extend its 
boundaries, and it very rapidly succeeds in 
appropriating the whole territory both of 
trespass and of detinue. It becomes a uni- 
versal remedy applicable in all cases in which 
a plaintiff has been deprived of his goods, 
whether by way of taking, by way of detention, 
or by way of conversion in its proper and 
original sense. In every case of wrongful 
taking the plaintiff might elect between tres- 
pass and trover, and in every case of detention 
he might elect between detinue and trover.” 

“Had the law developed logically it would 
have maintained to the end the position that 
an unlawful taking is merely evidence of a 
conversion, just as an unlawful detention is. 
This, however, was not so. At an early period 
we find it said without scruple or qualification 
that a tortious taking 7s a conversion, although 
to this day we continue to say of a tortious 
detainer that it is merely evidence of a conver- 
sion. This is an obvious lapse both from the 
history and the logic of the matter. If we use 
the term conversion in its original-and strict 
sense, it is clear that neither a taking nor a 
detention is anything more than evidence; each 
amounts at the most to a constructive con- 
version, a conversion in law though not in fact. 
While if we adopt the wider sense, and mean 
by conversion any deprivation of property, it 
is clear that both a taking and a detention are 
actual, conversions, if there is no lawful justi- 
fication for them, and that there is no distinc- 
tion to be drawn between them. To say that 
taking is a conversion, but that detention is 
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merely evidence of one, is to use the term 
conversion in two diverse senses, its old and 
its new; it is to retain the old historical 
theory of trover in one case, and to abandon 
it in the other.”’ 

‘‘There is yet another respect in which the 
abolition of forms of action enables us to 
rationalize and simplify the definitions and 
nomenclature of this branch of the law. Under 
the old practice no person could sue in trover 
unless he had, at the time of the wrong com- 
plained of, a right to the immediate possession 
of the chattel. That he was the owner of it 
was not enough; he must have been in actual 
or constructive possession of it. For re- 
versionary ownership, therefore, trover was not 
the appropriate remedy, but a special action 
on the case analogous to trover but not iden- 
tical with it. There is no reason, however, 
for the retention of any such distinction in 
modern law. The difference between a present 
and a reversionary interest may be very 
material with reference to the measure of 
damages, but it is irrelevant with respect to 
the nature of the injury committed. If a 


reversionary owner can show that he has been ; 


deprived of his property by the unlawful in- 
terference of the defendant, he has a good cause 
of action against him, and there is no subsisting 
reason why we should call the wrong so suffered 
by him by any other name than that of 
conversion.” 


TRUSTS (Bank Deposits) 


A CLASSIFICATION of the authorities relating 
to the nature of deposits held in trust by a 
Bank in the light of the more recent decisions, 
entitled the ‘“‘Ownership and Recovery of 
Trust Deposits,” by Albert S. Bolles is printed 
in the Yale Law Journal (V. 14, p. 200). 
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A younG lawyer in a temporary fit of rem- 
iniscence sends us the following:— 

Shortly after hanging out my shingle, if one 
may so call telling the Janitor in a big office 
building to put one’s name on the directory, 
Mrs. Brown with whom I had a slight ac- 
quaintance, called. 

I wont say she was my first caller but she 
was well to the head of the list and my heart 
warmed when she told me she “had a case 
for me.” It seems a friend of hers, Mr. Ohl, 
a German, who spoke little English had con- 
fided to her that he had loaned a Mrs. Weiss 
$275.00 and had been unable to collect. I 
suggested that Mr. Ohl call on me and Mrs. 
Brown remarked she had called to arrange 
for that—would I let her have one of my cards 
for Mr. Ohl so he could find me? I did so. 


THE LIGHTER 





Three months later I happened to meet | 


Mrs. Brown who stopped me in the street and | 


chatted for awhile on several subjects. As 
I had never seen Mr. Ohl, I gently steered 
the conversation his way. 
Mrs. Brown, “he collected his money.” ‘‘How?”’ 
I inquired. 


“Oh yes,” said | 


‘‘Well,” she said naively, “I gave | 


him your card and told him to call on you. | 
He took your card to Mrs. Weiss, you remem- | 


ber, she owed the money? 
had retained you and unless she paid at once, 
you would arrest her. Mrs. Weiss was much 
alarmed and almost collapsed but Mr. Ohl 


He told her he | 


waited and when she revived, she gave him | 
$200.00 cash and paid him the balance the | 


following week. He was very lucky to get | 


his money, was he not?” 
“Yes,” I said. ‘‘He was very lucky. 


JupceE R. W. Cuirtrrorp of Chicago is prover- 


bial for his original humorous stories, and one | 


of his latest is told of a corpulent German who 


came rushing into the circuit court one morning | 


before court was called and said:— 

“T vant to git varrant for a man to kill a 
tog.” 
& ‘‘Well, my man, you don’t come to this 


court to get warrants in cases of that kind. | 


If you want the dog killed you should go toa 
police court,’’ said the judge. 

The German started to leave, 
judge inquired in an interested manner:— 


| ““T vant no deet. 
when the | 
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“Did the dog bite you?”’ 
“Yeas, he bit me.” 
‘““Well! was the dog mad?” 

“Vas de tog madt? No, I vas madt.”’ 

—Boston Record. 

A JOVIAL, well-meaning Irishman, plaintiff 
in a suit for personal injuries against the city, 
in his eagerness to lay stress on the extent of 
his injuries, perpetrated an Irish “‘bull”” which 
apparently did him no harm. After leading 
him, in direct examination, to tell of the cir- 
cumstances under which the accident occurred, 
and his subsequent journey in an ambulance 
to his home, his counsel asked him, ‘‘ Now, 
Mr. Murphy, were you able to sleep at.all the 
night after this accident happened?” To 
which Murphy replied, with great emphasis, 
““No, sor, nor the night before!” 


‘‘Wuo are those students with books under 
their arms?” 

“‘They’re taking up the law.” 

‘‘And what’s the old man in a gown, back 
of that bench doing?” 

“‘Oh, he’s laying it down.” 


Texas’ highest court has decided that in a 
trial for homicide it is error for the presiding 
judge to leave the court room and court house 
for eight or ten minutes while counsel is address- 
ing the jury though he leave his daughter on the 
bench. 


A LAWYER was one morning sitting in his 
office in a small town in North Dakota, calmly 
smoking a corncob pipe and wondering whether 
he would have any clients that day, when his 
reveries were disturbed by a Swede, who 
walked in and addressed him:— 

“Meester liar, I bote some land of Gunder 
Larson and I vant a mortgage.” 

‘What is that? You bought land of 
Gunder Larson and want a mortgage drawn?” 

**¥ah, yan.” 

‘‘No, no,” said the lawyer, “you want a 
deed.” 

‘*No, no,’ 


, 


said the simple-minded Swede, 
I bote land from Pader 
Paderson sum yahr ago and got a deet and 
anoder fellar coom long mit a mortgage and 
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took the land, so I tank a mortgage bin besser as 
a deet.”’ 


A LAWYER had stepped into the court room 
while a trial was going on, and had forgotten 
to take off his hat. 

Judge Gary as soon as he saw the lawyer 
with his hat on, turned to the lawyers trying 
the case and said in his emphatic way: 
‘‘Gentlemen, stop the trial of the case and let 
there be silence in the court room,” then turn- 
ing to the bailiff : ‘‘Mr. Bailiff close the win- 
dows and shut the door,” (and pointing to the 
lawyer with his hat on,) ‘‘that poor gentleman 
may take cold.” 


THE late Judge John P. Rea, at one time 
National Commander of the G. A. R., was one 
of the judges of the district court of Minnesota, 
and was presiding at the trial of an important 
case in Minneapolis, in which the late Judge 
Shaw was counsel for one of the litigants. 
Judge Shaw had been a judge of the same 
court several years before. 

Judge Shaw was arguing a question of law 
and read authority after authority, com- 
menting at great length upon each one when 
Judge Rea stopped him, saying: “‘ Judge, the 
law you are reading and arguing is undoubtedly 
good law, in fact it is elemental, and it seems 
to me you might assume that the Court knows 
elementary law.” 

“Well,” says Judge Shaw, “I was a judge 
of this court once myself and my experience 
while on the bench taught me that it was not 
safe for a lawyer in the forum to assume that 
a Court knows anything.” 


It has been said that by searching one can 
find decision of Courts upon almost any 
proposition but it is submitted that seldom 
has it been judicially determined that a court 
will not consider an assignment of error be- 
cause they have not before them a particular 
brand of liquor; and further that its absence 
is liable to lead the court to a wrong conclusion, 
but such is the holding in the case of Hans v. 
State, 50 Neb. 150. 

It is stated in the above case, on page 158, 
by the court: “It is disclosed on page 97 of 
the bill of exceptions that the state, in making 
out its case in chief, introduced in evidence 





the half barrel of ‘Raspberry Cordial’ and two 
cases of ‘Eggine’ indentified and referred to by 
the witness as having been found secreted on 
defendant’s premises, and that two samples of 
the last named liquid were marked by the 
official reporter for identification as exhibits 
‘B’ and ‘C,’ respectively, and that he likewise 
marked a sample of the ‘Raspberry Cordial’ 
exhibit ‘D.’ It is also recited that those ex- 
hibits are made part of the bill of exceptions; 
but we are unable to discover as part of the 
record either the half barrel of ‘Cordial’ or 
‘Eggine’ introduced in evidence, much less 
samples of either of them.’ And on page 
163; ‘‘ We decline to consider the assignment 
that the verdict is not sustained by sufficient 
evidence, because the ‘ Raspberry Cordial’ and 
‘Eggine,’ or ‘Tom and Jerry,’ introduced in 
evidence in the lower court are not before 
us. To consider the remainder of the 
evidence without them might lead us to a 
wrong conclusion.” 


It is easier to cope with a hold-up man in a 
dark alley than to wrestle with the intricacies 
of the English language in a civil service test. 
Such is the opinion of a large percentage of 
the 800 broad-shouldered men who took ex- 
amination for the Chicago police force. Here 
are a few responses that indicate what legal 
terms mean to some laymen: 

Quash—A garden vegetable. 

Abet—The money they put up in a poolroom. 

Panel—The lock on a door. To call a jury. 

Waiver—A meschanic who makes cloth on a 
loam. 

Statute—To write a statute isa pitcher. A 
picter or form of anything. A picter in marbel. 

Defendant—A defendant is the man arrested. 

Accessory—A man before the facts and 
after the facts. 

Arrest—To make a pinch. 

Homicide—To burn down your house to get 
the insurance. 

Subpoena—To hit a prisner with the club. 
To serve papers. 

Culprit—The culprit is hanged. 

— Chicago Record-Herald. 


Law and Lawyers have long stood the brunt 
of many sharp attacks from the wits and 
dramatists, and have been much misunderstood 
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by the average layman, but we will be charita- 
ble and assume that the disapproval and the 
resulting sarcasm is not due to the fact ‘‘that 
no man ever felt the halter draw with good 
opinion of the law,” as a witty scribe once 
wrote. No doubt if the minute history of the 
far-away and shadowy empires of ancient 
Egypt and Mesopotamia were written, we 
would find the same interspersement of caustic 
comment, and the same railing and ranting 
at the law’s inequity and iniquity that we find 
in our English and American literature. 

The objection to law and its disciples is not 
often voiced in as heartless and cruel a manner 
as the inimitable bard of Avon has expressed 
it in Henry VII., where one of the creatures of 
his mighty brain is responsible for the follow- 
ing iconoclasm: ‘‘The first thing we do, let’s 
kill all the lawyers.’’ Could Shakespeare have 
been bothered with a copyright suit at the 
time, or must we look for the cause of this 
savage pleasantry in an injunction suit in 
Chancery, directed, perhaps, against a rival 
author or manager? Butler, too, has added 
his half-truth to the indictment, for he says: 
“‘In law there is nothing certain but the ex- 
No doubt if the Nisi Prius reports of 
his time were searched, we would find a case of 
Butler plaintiff, or Butler defendant, that 
would throw much light upon the genesis of 
this dictum. 

To the count of discrimination, the differing 
attitude of the law in its dealing with rich and 
poor, how shall we plead? At first blush a 
traverse; but after calmer consideration we 
will not risk an issue, but adopt the convenient 
and conscience-quieting plea by way of con- 
fession and avoidance. As the cynical Gaul 
has it: ‘Justice is mighty, but money is al- 
mighty.” Goldsmith has recognized and 
voiced the common plaint in his poem, ‘“‘The 
Traveller,’ in the following language: ‘‘ Laws 
grind the poor and rich men rule the law,” 
though Oliver’s credibility as a witness is much 
affected by his early lawless and predatory 
career and his latter series of questionable 
gallantries, but he could plead in justification 
or extenuation of this “‘obiter’’ the similar 
language of a recognized expert, the eminent 
Lord Bacon, who expressed the grievance to 
be: ‘‘That laws are like cobwebs, where the 


pense.” 





small flies are caught, and the great break 
through,” though, quere, whether this was 
written before or after his fall from grace? If 
before, it is intelligible; if after, it is a strange 
observation for so keen an observer. The 
same thought caused Pope to write: ‘‘ All look 
up, with reverential awe, at crimes that ’scape 
or triumph o’er the law.” 

The lawyer’s fees have aroused the vindictive 
and jealous feelings of many a humble and 
worthy scribe. Douglas Jerrold, in a truly 
witty passage, has written: ‘‘The law is a 
pretty bird and has charming wings; it would 
be quite a bird of paradise if it did not carry 
such a terrible bill.’’ Dr. Johnson has ex- 
pressed a similar thought in this homely and 
forceful phraseology: ‘‘The plaintiff and de- 
fendant in an action at law are like two men 
ducking their heads ina bucket, and daring 
each other to remain longer under water.” 

Even Lord Brougham, whose judicial train- 
ing and career should have taught him the 
truth, has cast the stcne of reproach and 
ridicule at his chosen profession, for he says: 
“A lawyer is a gentleman who rescues your 
estate from your enemies, and keeps it to him- 
self.” Our own versatile genius, Dr. Franklin, 
broad and liberal as he was by birth and train- 
ing, has expressed his convictions on the sub- 
ject in the language of ‘‘ Poor Richard,’ rather 
than the conservative and diplomatic tongue 
he knew so well, for he wrote, “‘that a country- 
man between two lawyers is like a fish between 
cats.” Undoubtedly the far-famed Philadel- 
phia type. 

The artist who drew the picture of the law- 
suit over the cow, one claiming the head 
portion, the other the rear end, and both 
tugging and pulling mightily, one against the 
other for possession, while the lawyer unmind- 
ful of the fierce contention is serenely milking 
the animal, seems to have been inspired by 
the same thought as the witty Pope. 

But with all its shortcomings and its failure 
to reach the high level that Lord Coke spoke 
of, may we all be able to say and agree with 
Daniel Webster’s thought: ‘‘The law, it has 
honored us, may we honor it.” 


— THEopoRE D, Gort ies, in the New Jersey 
Law Journal. 
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(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Pub- 
lishing Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as well as the 
citation of volume and page of the Reporter in which it is printed.) 








CONSTITUTIONAL LAW. (DveE Process anp 
EQuaL PROTECTION OF THE Laws — SALES 
IN BULK. 
SUPREME CourT oF INDIANA. 

In Sellers v. Hayes. 72 Northeastern Reporter 
119, the Supreme Court of Indiana administers a 
disabling solar plexus punch to the “Sales in 
Bulk”’ law, a test of legislation that has been very 
popular during the past two or three years, laws 
similar to the Indiana statute having been en- 
acted in a large number of States. 

Acts 1901, p. 505, c. 118 (Burns’ Ann. St. 1901, 
§6637a, et seq.), declared sales of any portion of a 
stock of merchandise otherwise than in the ordi- 
nary course of trade, or sales of an entire stock 
in bulk, fraudulent and void as against creditors 
whose claims arise from the sale of some part of 
said stock of merchandise, unless the seller and 
purchaser shall, at least five days before the sale, 
make a full, detailed inventory, showing the 
quantity and cost price to the seller of each article 
to be included in the sale, and unless the purchaser 
shall, at least five days before the sale, make in- 
quiry of the seller as to the name and place of 
business of each creditor of the seller, and the 
amount owing such creditors, and give each one 
notice of the proposed sale. Construing this 
statute as entitling any creditor who has a claim 
against the original owner on account of sales of 
goods at wholesale which have gone into the stock 
to subject the whole stock to liability to satisfy 
the indebtedness, no matter how small a remnant 
of the stock sold by him may remain, the court 
concludes that it constitutes a deprivation of 
property without due process of law, and a denial 
of the equal protection of the laws. ‘‘To so in- 
terpret the statute,’ says the court, ‘‘would mean 
that as to a certain class of property, the General 
Assembly has given to a certain class of creditors 
the monopoly of a remedy which enables them to 
impeach the transaction, irrespective of fraud, 
and that other creditors would be left remediless, 
so far as the statute is concerned. While there 
might be some reason in natural justice for giving 
a creditor a lien upon, or a special right in an 
article of personal property sold by him for the 
unpaid purchase price, yet, as there is no essential 
unity in a stock of goods, so that it can, in all 
cases, be said that the creditor’s contribution to 
the stock is inseparable, and must, therefore, be 
held by him as a whole, or lost.to him as a whole, 
what justice is there in giving to mercantile cred- 





itors an extraordinary right to follow the stock 
because they have contributed to build it up, or 
because some portion of the goods sold by them 
remains on hand? It will be observed that the 
remedy is not made dependent upon the question 
as to whether there is, in fact, a confusion of 
goods; whatever the remedy, it applies to all 
stocks. Why should a mercantile creditor be 
given a right as against that portion of a stock 
which is paid for, which is denied to other cred- 
itors? If the indebtedness is in part for goods 
which have been sold and the proceeds have gone 
into the corpus of the debtor’s estate, why has 
the favored creditor the right to secure his pay 
in full when the banker, who also extended credit, 
the unpaid clerk, who aided in the transaction of 
the business, and the creditors, generally, of the 
merchant, are denied a remedy under the statute?’’ 

As supporting the rule that under the fourteenth 
amendment to the federal constitution, the state 
cannot, through its agencies, exercise arbitrary 
and capricious power over persons or property, 
the court cites a number of decisions of the United 
States Supreme Court, among them: Yick Wo v. 
Hopkins, 6 Supreme Court Reporter 1064; Dent 
v. West Virginia, 9 Supreme Court Reporter 231; 
Duncan v. Missouri, 14 Supreme Court Reporter 
570; Gulf, etc., R. Co. v. Ellis, 17 Supreme Court 
Reporter 255; Holden v. Hardy, 18 Supreme 
Court Reporter 383; Barbier v. Connolly, 5 Su- 
preme Court Reporter 357. 





CONTEMPTS. (INHERENT POWERS OF THE 
Court — REGULATION BY LEGISLATURE.) 

INDIANA APPELLATE Court. 

Anderson etal. v. Indianapolis Drop Forging 
Co., 72 Northeastern Reporter 277, while resem- 
bling Jacobs v. Cohen, 90 New York Supplement 
854, and People v. Grout, 72 Northeastern Re- 
porter 464, elsewhere considered in these notes in 
that it is an outgrowth of the effort of trades 
unionism to enforce its demands, derives its main 
interest from the assertion of the doctrine that 
the power of a chancery court to enforce its in- 
junctive decrees by contempt proceedings is in- 
herent in the nature of the court and cannot be 
circumscribed or taken away by legislative enact- 
ment. The matter which receives most attention 
in the opinion is the construction of the scope and 
application of Burns’ Ann. St., 1901, §§ 1024, 
1026. This statute relates to contempts of court, 
prescribes the penalties and methods of procedure, 











and authorizes, among other things, an acquittal 
on sworn denial of the facts charged as a contempt, 
but provides that nothing therein contained shall 
be construed as affecting proceedings against any 
party for contempt for the enforcement of civil 
rights and remedies. This statute, it is held, has 
no application to contempt proceedings in chan- 
cery brought for the violation of injunctive pro- 
cess against the court, and as the statute so con- 
strued does not attempt to interfere with the 
power of the court in the enforcement of its own 
decrees it is observed in the opinion that it is not 
necessary to refer to the inherent powers of the 
courts to enforce their decrees and command re- 
spect for their processes. As indicating its opin- 
ion, however, that such power must exist so long 
as the judicial department is recognized as a sep- 
arate branch of our governmental system, the 
court adds that the existence of such powers is 
essential to the maintenance of our system of 
government and that no legislature can abridge, 
limit, or take away such power either directly or 
indirectly by attempting to define the offense, or 
undertaking to regulate the procedure. The case 
arose from violation by striking employes of the 
Forging Company of an injunction restraining 
them from interfering with, hindering, obstruct- 
ing or stopping any of the business of the Com- 
pany or its servants. The pickets employed by 
the labor union and who had actual knowledge 
of the injunction were held guilty of contempt in 
violating it although they were not made de- 
fendants in the suit for the injunction. 


CONTRACT. (EmpLoyMENT FOR INDEFINITE 
TERM — RIGHT TO TERMINATE.) 

Texas Court or Civit APPEALS. 

The contract before the court in the case of 
Hickey v. Kiam, 83 Southwestern Reporter, 716, 
was one made and accepted by correspondence. 
It appears that the defendant wrote that he had 
an opening in one of his departments for a good 
forewoman, and that if the plaintiff thought she 
was capable of holding such a position, she would 
be started upon a certain salary, and if her ser- 
vices were satisfactory she could have the position 
as long as she wished to keep it. It was further 
stated that the position was permanent, and that 
the chances for advancement were good. The 
defendant further wrote: ‘‘We wish you to un- 
derstand that we are not trying to get you down 
here just to keep you here until the season is over 
and then let you out. We want you to be a 
fixture with us in this town, and you will have a 
good and satisfactory position with us as long as 
you wish to keep it.” The offer was accepted by 
telegraph, and the plaintiff entered upon the po- 
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sition at once. She was afterwards summarily 
discharged, without notice and without cause. 
The court holds that a contract to give an em- 
ployee permanent employment for as long as the 
employee shall desire to retain such employment 
and the services of said employee are satisfactory 
is not one such as the law will enforce unless the 
employee fixes the period of his services at 
the time he presents himself for work, citing the 
cases of Railway v. Scott, 72 Tex. 70, 10 S. W. 99, 
13 Am. St. Rep. 758, and also Railway v. Smith, 
81 S. W. 22. The plaintiff attempted to claim 
that the expression used in the letter ‘‘we wish 
you to understand that we are not trying to get 
you down here just to keep you here until the 
season is over and then let you out,” fixed the 
period of employment at not less than one season, 
and that in accepting she accepted the offer for 
at least one season, and entered the employment 
with this understanding; but the court ruled 
against this construction on the authority of the 
Scott case above referred to. It has been held in 
other states that a contract to give one steady 
and permanent employment is enforcible, and in 
the case of Pennsylvania Co. v. Dolan, 6 Ind. App. 
109, 32 N. E. 802, 51 Am. St. Rep. 289, it was 
held that under an agreement to furnish the 
plaintiff with steady and permanent employ- 
ment the duty was imposed upon the master of 
employing the plaintiff as long as the latter was 
able, ready and willing to perform such services 
as it may have had for him to perform, and hence 
was not void for uncertainty. 





CORPORATIONS. [RIGHT oF STOCKHOLDER TO 
Sue oN BEHALF OF CORPORATION — Ad- 
VERSE INTERESTS OF DIRECTORS.) 

ALABAMA SUPREME Court. 

The right of a holder of corporate stock to sue 
in his own name to enforce the rights of the cor- 
poration, which are prejudiced by the adverse 
interests of the directors, is reasserted in a some- 
what amplified form in Montgomery Traction Co. 

v. Harmon, 37 Southern Reporter, 371. It was 

there alleged that the Traction Company had 

entered into a contract with J. G. White & Co., 
which gave the latter corporation an undue and 
inequitable advantage, and, in effect, consti- 
tuted a transfer of the property of the Traction 

Company to White & Co. without consideration. 

It was further alleged that a majority of the 

directors of the Traction Company were employees 

of White & Co. Under these circumstances, it 
is held that a contention that a stockholder could 
not maintain suit without first making demand 
upon the directors to do so is without founda- 
tion, and that a stockholder may bring suit in 
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equity in his own name without first requesting 
the directors to sue, when it was made to appear 
that if such request had been made it would have 
been refused, or, if granted, that the litigation 
following would necessarily be subject to the con- 
trol of the persons opposed to its success. It is, 
however, said that where no demand upon the 
board of directors to institute the suit is shown, 
and the stockholder relies upon the fact that an 
application to the directors to sue would have 
been in vain, the facts upon which such conclu- 
sion rests must be set out, so that the court may 
judge intelligently for itself as to whether the 
conclusion of the stockholder is well founded. It 
is not sufficient to aver that the board, or a large 
majority of them, is under the control of the 
offending parties, nor that they are interested as 
guilty parties in the frauds and wrongs complained 
of. The facts showing such control, or such in- 
terest, must be set out. It is, however, held that 
the allegations of the bill as to the personnel of 
the board of directors of the Traction Company 
were sufficient to show an adverse interest, and 
to overcome the presumption that the directors 
would do their duty. Possibly the holding of 
chief practical importance in the case is embodied 
in the statement that under the circumstances 
disclosed, the contracts between the two corpo- 
rations must be regarded as if between a corpora- 
tion and its directors, or other trustees, and must 
be governed by the same principles, and that the 
court will set such contracts aside unléss they are 
fair and reasonable. Thus, inferentially, at least, 
announcing the rule that the presumption is 
against the validity of such contracts, and that 
the burden rests upon those seeking to uphold 
them to show that they are fair and reasonable. 


EMINENT DOMAIN. (ConDEMNATION oF CorR- 
PORATE STOCK — CONSOLIDATION OF CORPO- 
RATIONS.) 

NortTH CAROLINA SUPREME CourRT. 

Spencer v. Sea Board Air Line Railway Com- 
pany, 49 Southeastern Reporter 96, is worthy of 
note as an extension of the power of eminent do- 
main. The doctrine is there applied to the con- 
demnation of corporate stock, for the purpose 
of effectuating a consolidation of public service 

corporations. Private Laws 1gor, p. 463, c. 168, 

conferred authority on the Sea Board Air Line 

Railway Company to consolidate with any rail- 

road or transportation company in the United 

States, and provided for assessing the value of 

stock owned by dissenting stockholders and mak- 

ing payment therefor. This provision was at- 
tacked on the ground that it impaired the obliga- 
tion of contracts but is upheld as a valid exercise 





of the power of eminent domain. This power is 
deemed sufficient to justify the provision, al- 
though the state had no power as against the cor- 
poration and its stockholders, to amend the 
charter. The case contains a somewhat lengthy 
and learned discussion of the history, origin, na- 
ture, and elements of the power of eminent do- 
main, and it is said that the extended exercise of 
the power, which is sanctioned in this case, is a 
logical outgrowth of foundation principles which 
is rendered necessary to meet the demands of 
changing business conditions. ‘‘ The advancing 
needs in regard to transportation and travel are,” 
says the court, ‘““deemed by the legislature to 
demand the formation of a grand trunk line or 
interstate system of railroad. If the Sea Board 
Air Line Company had, instead of consolidating, 
constructed a separate line or track, every foot 
of land necessary therefor could have been con- 
demned for that purpose. We can see no reason 
why, in the exercise of the same inherent supreme 
power, the legislature may not empower the cor- 
poration to condemn the plaintiff’s stock.’ 


FRATERNAL SOCIETIES. (INITIATION oF 
MEMBER — LIABILITY FOR PERSONAL IN- 
JURIES.) 

SouTH CAROLINA SUPREME Court. 
While riding a mechanical goat during his initi- 
ation as a member of the Woodmen of the World, 

the plaintiff in the case of Mitchell v. Leech, 48 

Southeastern Reporter 290, was severely injured, 

and action was brought against the Sovereign 

Camp of that order for damages. The defense 

was made that the Sovereign Camp was not liable 

for the acts performed by members of the local 
lodge during the initiation of members, it being 
pointed out that the mechanical goat, the con- 
trivance through which the plaintiff was injured, 
was not authorized by the Sovereign Camp. The 
court goes into the authority which the Sovereign 
Camp exercises over the local lodges at great 
length, setting out the parts of its constitution 
which are pertinent to this subject. The conclu- 
sion is reached that in this instance, where it is 
shown that the Sovereign Camp selected and 
organized local lodges for the purpose of trans- 
acting the affairs of the order in various localities, 
and that such local lodges and the members 
thereof were under the complete direction of the 

Sovereign Camp, and that a ritual was prescribed 

by the Sovereign Camp, the subordinate lodges 

were the agents of that camp, and the acts of the 
local camps were binding upon the sovereign 

Camp if performed within the scope of the agency, 

even though the acts complained of were not 

authorized by the Sovereign Camp. Upon the 
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question of agency the court cites Supreme Lodge 
K. of P. v. Withers, 177 U.S. 260, 20 Sup. Ct. 611, 
44 L. Ed. 762; Murphy v. Independent Order of 
the Sons and Daughters of Jacob of America 
(Miss.), 27 South. 624, 50 L. R. A. 111; and Bragaw 
v. Supreme Lodge K. and L. of Honor (N. C.), 37 
S. E. 905, 54 L. R. A. 602. While not referred to 
by the court, the case of Jumper v. Sovereign 
Camp, Woodmen of the World, 127 Fed. 635, 
decided by the Circuit Court of Appeals for the 
Fifth Circuit, is opposed to the decision as an- 
nounced by the South Carolina Court. 


LUNACY. (Contract Mave Durinc SANE IN- 
TERVAL.) 

INDIANA SUPREME Court. 

In the case of Chase v. Chase, reported in 71 
Northeastern Reporter, at page 485, the question 
was raised as to whether attorneys, who had been 
retained by the alleged lunatic before proceedings 
were instituted for the express purpose of pro- 
tecting his estate in case lunacy proceedings were 
brought, had any authority to prosecute an ap- 
peal from these proceedings after their client had 
been adjudged insane. Under the Indiana stat- 
utes it is provided that the interests of the alleged 
lunatic are to be looked after by the prosecuting 
attorney, and in the present case, it is shown that 
the attorney represented the alleged lunatic in 
the lunacy proceedings. There was no doubt but 
what the agreement with the attorneys was made 
at a time when the person who had been adjudged 
a lunatic was perfectly sane and rational. The 
court holds that the question comes clearly within 
the general rule of principal and agent. It is 
stated that while it is yet an unsettled question 
whether the intervening insanity of a principal 
operates per se as a revocation of the agency 
against third persons who have, without knowl- 
edge of such insanity and before an inquest, dealt 
with the agent on the assumption that the prior 
authority still existed, yet it seems that no au- 
thority is to be found which sanctions as between 
the principal and the agent the right of the latter 
to act where he has full knowledge of the princi- 
pal’s insanity. In support of the doctrine that 
the subsequent insanity of the principal termi- 
nates the agency, the court cites from the leading 
text-book writers on this subject. The theory of 
this doctrine is that the derivative authority can- 
not continue beyond the time when the principal 
might himself lawfully act in the premises. The 
court also cites with approval the case of Davis v. 
Lane, 10 N. H. 156, where it is held that the 
authority of the agent does not exist during the 
nsanity of his principal, for the reason that an 








agent’s acts derive their validity from the pre- 
sumed continued assent of the principal, a hy- 
pothesis that cannot be indulged while he is in- 


sane. It is pointed out that a fundamental ob- 
jection to the agreement under discussion is, that 
it seeks to provide in advance for an extra judicial 
guardianship, whereas the law has made its own 
provisions for the care and custody of insane per- 
sons and their estates. The very fact that an 
attorney is an officer of the court furnishes a 
special reason why it should not be competent for 
him to bargain for a diminishment of the powers 
of such tribunal. It is further pointed out that 
the proposed agreement was intended to provide 
for circumstances which afterward existed, when 
the client was too insane to request counsel to 
defend him, or to exercise any act of authority 
over the litigation. Under these circumstances 
the agreement was contrary to public policy, for 
it is incompetent for an attorney to make an 
agreement authorizing him at his discretion and 
without let or hindrance from any one to carry 
out a defense to the limits provided by law. 


JOINT TORT FEASORS. (Concurrent Acts.) 


Circuit Court, So. Dist. Ouro. 


The general haziness which in some jurisdictions 
has enveloped the question as to what relation 
must exist between the wrongful acts of different 
persons in order to constitute them as joint tort 
feasors, severally and collectively liable for re- 
sulting damage, is somewhat clarified by the 
opinion of Thompson, J., in Graves v. City and 
Suburban Telegraph Association, 132 Federal Re- 
porter, 387. The petition in that case showed 
that a pole of the telegraph company had iron 
spikes driven into it at intervals to serve as steps; 
that a traction company had lines of trolley and 
feed wires carried on iron poles on the same street 
near to the telegraph company’s lines and wires; 
that one of the feed wires of the traction company 
through the negligence of the two companies was 
allowed to remain in contact with one of the iron 
spikes where by reason of insufficient insulation 
the metal of the feed wire came in contact with 
the metal of the spike; that the guy wire of the 
traction company extended from one of its iron 
poles past and touching the wooden pole of the 
telegraph company to certain braces and stays 
connected with the trolley wires of the traction 
company; that through the negligence of the trac- 
tion company the guy wire was not provided with 
a circuit breaker between the iron pole and the 
wooden pole to prevent currents from passing 
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along the same through the iron pole to the 
ground. Plaintiff's intestate was injured while 
climbing the telegraph pole by stepping upon the 
spike which was in contact with the feed wire of 
the traction company. Both the telegraph com- 
pany and the traction company were joined as 
defendants and contended that this was erroneous 
because no joint negligence was shown. After 
quotation of authorities stating in general terms 
the principle that if persons acting independently 
by their several acts contribute to produce a 
single injury, each being sufficient to have caused 
the whole, they are joint tort feasors, holds spe- 
cifically that upon the facts alleged the omissions 
of the two defendants were concurrent and con- 
tributed to produce a single injury, each being 
sufficient to have caused the whole, so that if 
either had performed the duty which the law im- 
posed upon it, the accident would not have oc- 
curred. 


JUDICIAL NOTICE. (Vaccination — POoLice 
Power.) 
New York Court or APPEALS. 


The Court of Appeals of New York has given 
additional support to the doctrine announced 
some time ago that courts will not pretend to be 
more ignorant than ordinary persons. In Vie- 
meister v. White, 72 Northeastern Reporter, 97, 
it is held that the court will take judicial notice of 
the fact that it is the common belief that vaccina- 
tion is a preventive of smallpox, and on this 
ground, Laws 1893, p. 1495, c. 661, as amended by 
Laws 1903, p. 1484, c. 667, § 2, constituting sec- 
tion 210 of the Public Health Law, is upheld as 
a valid exercise of the police power. This statute 
excludes children not vaccinated from the public 
schools, until they are vaccinated, and in addition 
to holding that a common belief, like common 
knowledge, does not require evidence to establish 
its existence, but may be acted upon without 
proof by the courts, it is held that the possibility 
that the belief may be wrong, and that science 
may yet show it to be wrong, is not conclusive 
against the validity of the law, because the legis- 
lature has the right to pass laws which, accord- 
ing to the common belief of the people, are adapted 
to prevent the spread of contagious diseases. 
What the people believe is for the common wel- 
fare must be accepted as tending to promote the 
common welfare, whether it does, in fact, or not. 
It is also decided that this requirement is not in 
contravention of Const., art. 9, § 1, providing for 
free common schools, wherein all the children of 
the state may be educated. 





LIFE INSURANCE. (DeatH WHuiLeE IN VIO- 
LATION OF CRIMINAL Law — ENCOUNTER 
BROUGHT ON BY ASSURED.) 

ARKANSAS SUPREME Court. 

The insured in a policy exempting the insurer 

from liability if death is caused by the violation 
or attempted violation of any criminal law is not 
required, like the common law self-defender, to re- 
treat to the wall when he encounters an unlawful 
personal difficulty, but he preserves his insurance 
from forfeiture if he is engaged in retreating from 
the scene of hostilities at the time death overtakes 
him instead of encountering the king of terrors 
face to face while aggressively continuing the dis- 
turbance. So says the Supreme Court of Arkan- 
sas in Supreme Lodge K. P. against Bradley, 83 
S. W. Reporter, 1055. Bradley was the insured in 
such policy and, meeting an ancient enemy of his 
at the entrance of the Court House one frosty 
January morning, ‘‘smote him between the joints 
of the harness” with a piece of iron, whereupon 
the party attacked, retreating a few steps, contin- 
ued the hostilities with a pistol. At this juncture, 
Bradley, remembering some such maxim as the 
ancient one, ‘Discretion is the better part of 
valor,’’ or the more modern one that ‘‘A live cow- 
ard is better than a dead hero,” or possibly re- 
calling the forfeiture clause of his insurance policy, 
precipitately retreated, choosing the sheriff's 
office as sanctuary. Bradley was killed by a 
shot which took effect in the back after he had 
commenced his retreat, and in an action on the 
policy, it was insisted that if there was a causa- 
tive connection between the assault and the death, 
the death was the proximate result of the assault. 
To this contention the court replies that it con- 
tains the fallacy that an assault will be repelled 
with more than iawtui force, and while this is often 
the case, it is not the result to be naturally ex- 
pected under the law, which calls for the repulse 
of the assault by only such force as may be neces- 
sary to overcome it. Therefore, argues the court, 
when Bradley made his attack the other party 
was justified in overcoming that attack, and, if 
necessary to do so, in taking Bradley’s life, so that 
a death resulting while so lawfully resisting the 
attack would be the natural result thereof, and 
there would be a causative connection between 
the assault and the death, or, in other words, the 
attack would be the proximate cause of the death. 
But as in this case Bradley fled from the conflict 
and received the mortal wound in the back while 
escaping, the other party was not justified in in- 
flicting it; his act in so doing was unlawful, and 
hence the first violation of the law by Bradley 
was not the proximate cause of his death, but the 
subsequent unlawful act of the person he assaulted 
was the proximate cause. 
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MENTAL ANGUISH. (RECOVERY THOUGH NO 
PERSONAL INJuRY RESULTS FROM NEGLI- 
GENCE.) 


NortH CAROLINA SUPREME Court. 

The rule commonly known as the Texas doc- 
trine, owing to its early support by the courts of 
that state, to the effect that recovery may be had 


for mental anguish, although no physical injuries 


| 
| 


result, has recently been extended to North Caro- | 


lina by the decision of the Supreme Court of that 
state in the case of Green v. Western Union Tel. 
Co., 49 Southeastern Reporter, 165, to cases which 
did not involve sickness or death. In this case a 
telegram announcing the arrival of a sixteen year 
old girl, alone on a midnight train, in a town where 
she was a stranger, was sent to a friend in that 
town, with the request that she meet the young 
woman upon her arrival at the station. A mis- 
take was made by the telegraph company in the 
name of the sendee, owing to the similarity of 
sound on the telegraph keys between one of the 
letters of the sendee’s name and one of the letters 
in the name as incorrectly taken, although the 
address was correctly received. As the name 
could not be identified, no effort was made to de- 
liver the message, and the young woman, upon 
her arrival, found no one to meet her. The con- 
ductor of the train put her in charge of the colored 
matron at the station, who later secured a hack, 
and after some delay she was driven to the house 
of her friend. While no physical injury resulted, 
the mental suffering of the plaintiff is made the 
ground of the action for damages. The court in 
considering the question calls attention to the 
fact that the telegraph company is a quasi public 
corporation, and possesses extraordinary privi- 
leges which, under the North Carolina constitu- 
tion, can be exercised only by such corporations 
as are organized for a public purpose. The duties 
of the telegraph company are essentially public, 
it being in fact the complement of the postal ser- 
vice, and is one of those great public agencies so 
important in its nature and far-reaching in its 
application that some statesmen have deemed its 
continued ownership in private hands a menace 
to public interests. Hence it follows, both upon 
reason and authority, that the failure of the tele- 
graph company to promptly and correctly trans- 
mit and deliver a message received by it is a 
breach of a public duty imposed by operation of 
law. As was said in an English case, a breach of 
this duty is a breach of the law, and for this breach 
an action lies, founded upon the common law, 
which action wants not the aid of the contract to 
support it. The cases of Cashion v. Tel. Co., 124 
N. C. 439, 32 S. E. 746, 45 L. R. A. 160, Landie 
v. Tel. Co., 124 N. C. 528, 32 S. E. 886, and Cog- 





dell v. Tel. Co., 135 N. C. 431, 47 S. E. 490, are 
also cited to this point. All the facts in the case 
are admitted, and it only remains, says the court, 
to consider whether the plaintiff is entitled to 
recover for the mental anguish she may have 
suffered as the direct result of defendant’s negli- 
gence. Replying to the allegation that it does 
not require to be pointed out that if the barriers 
are once thrown down and any disappointment, 
annoyance, or unnecessary alarm occasioned by a 
delayed telegram shall be allowed to be the sub- 
ject of damages, every barrier which the law has 
erected in the limitation of actions for damages 
will be thrown down, the court says: ‘“‘ We do not 
think that any such result will follow our decision 
in this case, but such a possibility should not 
deter us from giving to the plaintiff the full meas- 
ure of justice to which she is entitled. ... We 
feel compelled to carry out a principle only to its 


necessary logical results, and not to its further 


theoretical limit in disregard of other essential 
principles. We do not feel at liberty to adopt 
any one principle as the sole guide of our decisions 
and to carry it out to extreme and dangerous re- 
sults regardless of other great principles of justice 
and of law so firmly established by reason and 
precedent. We are now considering the question 
of damages resulting from the breach of a public 
duty by a quasi public corporation. How far 
this principle may in the future be extended to 
other corporations and to other circumstances we 
cannot tell, and in the absence of any matter be- 
fore us involving its further consideration, we have 
neither the right nor the wish to limit nor extend 
its application as a pure matter of legal specula- 
tion.”” The court reviews at length its prior de- 
cisions upon this point, and calls attention to the 
significant fact that it is the growing tendency of 
judicial opinion to allow damages for mental suf- 
fering even when disconnected with any physical 
suffering. In the case of Osman v. Leech, 135 
N. C. 628, 47 S. E. 811, the doctrine was extended 
to a case of libel. In Texas recovery has been 
had for negligence in transmitting a telegram for- 
bidding a county clerk to issue a marriage license 
owing to the fact that the girl was under age. 
Here the plaintiff was allowed to recover from the 
telegraph company damages for the loss of his 
daughter’s services up to the age of eighteen and 
also for the mental distress involved. Much stress 
is also laid upon the Texas case of Missouri Pac. 
R. Co. v. Kaiser, 18 S. W. 303, where a girl sixteen 
years of age, accompanied only by a girl com- 
panion, was ejected from the train at a small 
town, where she was a stranger, and where she 
remained an hour before she was discovered by 
friends. The recent New York case of Gillespie 
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v. Brooklyn Heights R. Co., 70 N. E. 857, is also 
quoted from at length, on the ground that it un- 
equivocally asserts the principle that recovery can 
be had for purely mental suffering without any 
physical pqin resulting from the breach of public 
luty by a common carrier. In conclusion the 
ourt reviews at considerable length cases from 
lennessee, Alabama, Kentucky, Iowa, Louisiana, 
South Carolina, Nevada, and Washington where 
damages have been allowed, and also cases where 
they have been denied from Florida, Georgia, 
Illinois, Indiana, Kansas, Minnesota, Mississippi, 
Ohio, West Virginia, Wisconsin, and Virginia. 


OATH. (PERSONAL PRESENCE OF AFFIANT — 
VERIFICATION BY TELEPHONE.) 

Texas Court or Civit APPEALS. 

An interesting case, which involves a novel state 
of facts, and becomes more interesting still when 
compared with the case of Western Union Tele- 
graph Co. v. Bailey, 42 Southeastern Reporter 89, 
which was mentioned at page 858 of the Decem- 
ber (1094) number of THE GREEN BacG, is the case 
of Sullivan v. First National Bank of Flatonia, 83 
Southwestern Reporter 421. The former case 
marked a further extension of legal recognition 
of the telegraph, it beingthere held that a tele- 
graphic notice of the sanction of a writ of certioran 
and of the time and place of hearing was a notice 
in writing within the meaning of the Georgia 
statute, requiring written notice to be given. In 
the latter case, the Court of Civil Appeals of Texas 
decides that an oath cannot be administered by 
telephone. It thus appears that though the elec- 
tric current may be regarded as a sufficiently 
reliable bearer of intelligence to subserve the pur- 
poses of a legal notice, it cannot effect a transfer 
of so delicate a thing as the sanction of an oath, 
which, it appears, must be delivered in person. 
In the case under consideration, an application 
for a continuance bore the following remarkable 
jurat: “‘Sworn to and subscribed before me, this 
twenty-fourth day of December, 1903, by calling 
defendant, W. K. Sullivan, to the telephone, and 
asking him whether the contents of the foregoing 
application for continuance, which I had heard 
read to him over the ’phone were true, to which 
he answered in the affirmative, and stated that 
he had authorized his attorney to sign his name 
for him.”’ In considering the sufficiency of this 
method of verification, the court states that in 
former times, and especially in other states and 
countries, certain forms were required in the 
making of an oath, and that the legislature had 
in mind the meaning and history of an oath when 
they required an application for a continuance to 
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be sworn to. All these forms, such as raising the 
right hand, touching the Bible, Pentateuch, or the 
Koran, contemplated the personal presence of 
the affiant, and hence it is concluded that personal 
presence is required by the Texas statute, although 
there is no express provision to this effect. In 
answer to a contention that it is sufficient that 
the clerk and the attorney recognized the voice 
of affiant, the court says: ‘‘This brings us to a 
further consideration of the question with rela- 
tion to a possible prosecution for perjury. In 
such a prosecution there must be established be- 
yond a reasonable doubt the fact that an oath had 
been legally made, that the matter sworn to was 
false in fact, and that the defendant in the prose- 
cution was the one who made the oath. Now, it 
may be true that one can be certainly identified 
by the sound of his voice, but that is not enough 
for the purposes of the rule in such a case. It 
may be true that the officer, when he takes the 
affidavit of one well known to him, might recog- 
nize his voice over the telephone, and therefrom 
be able to testify that he took the oath and made 
the affidavit an issue. But it must be borne in 
mind that the law does not require the clerk or 
notary to be acquainted with one who becomes 
an affiant before them. A stranger may appear, 
sign an affidavit, and demand that the officer 
swear him and affix his jurat. In that case the 
officer certifies and can swear to no more than 
that the man who affixed the name to the affidavit 
swore to its truth. The name he signed may 
have been fictitious, but the individual swore to 
it as the clerk or notary certified, and he would 
be subject under that name or his true one to a 
prosecution for perjury. Now, if the contention 
of appellant is sound, the rule must be laid down 
broadly, and whoever might demand the official 
jurat by his personal presence might also demand 
it over the telephone.” 


STATUTE OF LIMITATIONS. (WaIvER By 
PRIVATE CONTRACT — INSURANCE CASES.) 


Kentucky Court or APPEALS. 


A decision which will have a far-reaching effect 
in insurance circles, and which is of interest gen- 
erally because it is so at variance with the gener- 
ally accepted doctrine, is that of Union Cent. Life 
Ins. Co. v. Spinks, 83 Southwestern Reporter, 615. 
The holding in brief is, that a provision in a life 
insurance policy, to the effect that no suit shall be 
maintained thereon unless begun within one year 
from the death of the insured, is void as against 
the public policy, the Kentucky statute of limita- 
tions prescribing a period of fifteen years for ac- 
tions on such contracts. The following from the 
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opinion concisely states the position of the court. 
This suit was not brought until more than one 
year after the death of the insured. We are 
aware that this or a similar provision is contained 
in nearly all insurance policies, fire and life. We 
are further aware that the provision is upheld by 
many courts, including the United States Supreme 
Court (Riddlesbarger v. Hartford Ins Co., 7 Wall. 
386, 19 L. Ed. 257), and is approved by text 
writers. This court has also, though with hesita- 
tion and misgiving, followed the other courts in 
approving it. We therefore have come to the 
reconsideration of this question with a deep sense 
of its importance and difficulty, and of our duty 
in the premises. The legal question is, can parties 
by contract substitute a period of limitation, bind- 
ing upon the courts, for the statutes of limitation 
enacted by the Legislature? If they can, it must 
be upon some general principle, the breadth and 
farereaching effect of which cannot logically be 
limited to mere contracts of insurance, but must 
incontrovertibly be applicable to all contracts; 
for, if it is a matter of agreement alone between 
parties competent to contract, the only inquiry 
that can ever be made is, have they agreed upon it. 

Pleas of limitation were allowed long before 
there was any statute on the subject. The courts 
applied them upon the theory of a fiction to the 
effect that after so long a lapse of time, during 
which the claimant made no assertion of his rights, 
in a personal demand, a presumption was raised 
that the obligation had been paid or discharged, 
and, in the case of real estate, that a conveyance 
had been executed but lost. The fiction was justi- 
fied in the reasoning of the courts by the evident 
justness of its effect; it being argued that one who 
had so long neglected his rights as to allow the 
other party to suffer by it, by the loss of evidence 
and the like, ought not to be heard to disturb a 
condition he had suffered to come about. But 
statutes of limitation have come to be enacted 
everywhere. They are not mere rules of evidence, 
presumptions of the payment or extinguishment 
of the obligation sued upon, but are statutes ex- 
pressive of a public policy, and are favorably re- 
garded by the law. They are not in operation or 
suspense at the mere will of the parties, but in 
spite of them. While the statutes themselves 
make provision for their suspension, it is to be 
noted that in every instance it is allowed for the 
purpose of continuing or prolonging a pre-existing 
right to sue, and never to close the door against 
suits by any kind of waiver in favor of an obligee. 

Many statutory provisions are made for the 
protection of personal rights, which the parties 
may avail themselves of or not, in their transac- 
tions, as they may please. But where the statute 








is expressive of the public policy, any contract 
made in contravention of it is ipso facto void. 
Parties will never be heard to say that they elect 
to waive the public policy, and are willing to abide 
by their own substituted policy. The public 
policy, as the term indicates, is impersonal, and 
essentially of universal and exclusive application 
within the territory of the authority declaring it. 
There could be no public policy otherwise, and the 
whole people would be powerless to enforce any 
wholesome general rule of conduct in business 
transactions, where any number chose to ignore 
or violate it. Statutes of limitation belong to 
this class. They pertain to the administration of 
justice by the courts of the state —a subject of 
paramount concern to the whole public. That 
there may be a period of repose against stale 
claims is provided, recognizing the old idea that, 
but for the loss of evidence, death or removal of 
witnesses, forgetfulness, and so on, an apparent 
condition might have been explained away. The 
statute means more than that no suit shall be 
maintained upon the class of claims treated of by 
it after the lapse of the time fixed by it. It 
means, also, that until that time has elapsed the 
courts are open to hear the claim. The statutes 
are substituted in lieu of the common-law rules of 
presumptions and practice, and establish the pub- 
lic policy of the state on the subject of limitation 
of actions. They supersede not only the fictions 
of the common law, but also supersede the hith- 
erto uncontrolled capacity of parties to them- 
selves limit the time in which either may right- 
fully appeal to the courts for redress under their 
contracts. Agreements in advance to waive 
statutes of limitation altogether are held void on 
the grounds that such statutes are for the repose, 
the peace, and the welfare of society. Greenhood 
on Public Policy, 504; Kellogg v. Dickinson, 147 
Mass. 432, 18 N. E. 223, 1 L. R. A. 346; Trask v. 
Weeks, 81 Me. 325, 17 Atl. 162; Green v. Coos Bay 
Wagon Road Co. (C. C.) 23 Fed. 67. 

The court then discusses the definition of the 
term ‘public policy,” giving Story’s definition, 
and citing Brooks v. Cooper, 50 N. J. Eq. 761, 26 
Atl. 978, 21 L. R. A. 617, 35 Am. St. Rep. 795, 
and People v. Hawkins, 157 N. Y. 12, 51 N. E. 
257, 42 L. R. A. 490, 68 Am. St. Rep. 736, and 
also reviews the Kentucky cases bearing upon the 
question as to whether statutes of limitation are 
in that state indications of its public policy. The 
decision reverses the previous decisions in Ken- 
tucky upon this point, and is also against the gen- 
eral rule laid down by the United States Supreme 
Court and the courts of all of the other states, 
with the possible exception of Nebraska and 
Georgia. 
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